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. INTRODUCTION

The Hearth, Patio & Barbecue Association (“HPBAlUpmits these comments on the U.S.
Environmental Protection Agency’s (“EPA’S”) propbsarevise its regulation of new
Residential Home Heating (“RWC”) appliances undect®n 111 of the Clean Air Act that was
published in the Federal Register at 79 Federaistd,330 (Feb. 3, 2014). That proposal
consists of proposed modifications to the existdC.F.R. Part 60, Subpart AAA (covering
room heaters) and proposals for two new Subpamsp&ts QQQQ and RRRR (covering central
heating systems and masonry heaters).

Based in Arlington, Virginia, HPBA is the principa&tional industry association
representing manufacturers, retailers, distribyt@gresentatives, service firms, and allied
associates for all types of hearth, barbecue, atid pppliances, fuels, and accessories,
including solid fuel-fired home heating appliances]uding woodstoves, pellet stoves, hydronic
heaters, and warm air furnaces. The 2500-memkecision provides professional member
services and industry support in education, stesisgjovernment relations, marketing,
advertising, and consumer education.

HPBA has a long track record of working cooperdsiweith the EPA and the States on
wood smoke issues of common concern. This pangeatarted with the regulatory negotiations
in the late 1980s that produced the current NSBtBer partnership accomplishments include
numerous wood stove changeout programs includingt prominently , the program in Libby,
Montana that changed out over 1,000 uncontrolled, (iot EPA-Certified) stoves, resulting in
remarkable improvements in air quality both insael outside. In addition, HPBA partnered
with EPA in developing and implementing two innavatvoluntary programs for hearth
appliances: the voluntary program for Hydronic tées, and the later voluntary program for
fireplaces. The Hydronic Heater voluntary programarticularly noteworthy, as it fostered the
development of a new generation of emission-coetiahodels that EPA has acknowledged
have reduced emissions approximately 90% from lmeseincontrolled levels.

HPBA approached the review and revision of the 818 RWC appliances in the
cooperative spirit that has guided its long tramtord of working cooperatively with EPA and
other stakeholders. HPBA's policy from the begngnof the review has been to support the
development of technically sound and cost-effeategulations that would govern the products
manufactured in our industry over the next decadied we have done far more than pay lip
service to this policy: we have invested heavilytj both in the money we have spent to support
projects to support the review (over $1.4 milliordastill counting), and in many hundreds of
hours of sweat equity contributions from our mersbéerhese projects include the following (the
majority of which are already in the Docket forsthulemaking proceeding):

¢ ASSESSMENT OF THEECONOMIC IMPACTS OFNSPS'STRAWMAN” PROPOSALS ONHEARTH
PrRoDUCTCOMPANIES (Oct. 21, 2010) [EPA-HQ-OAR-2009-0734-0134 (Attant 4)]

* Rick Curkeet and Robert W. Ferguson, BRAOD HEATER TESTMETHOD VARIABILITY
STUDY: ANALYSIS OF UNCERTAINTY, REPEATABILITY AND REPRODUCIBILITY BASED ON
THE EPAACCREDITEDLABORATORY PROFICIENCY TESTDATABASE (Oct. 6, 2010) [EPA-
HQ-OAR-2009-0734-0202]



Robert W. Ferguson, MEVALUATION OF OVERALL EFFICIENCY FOREPA CERTIFIED
NON-CATALYTIC WOODHEATERS (July 21, 2011) [EPA-HQ-OAR-2009-0734-0318]

Robert W. Ferguson, REPORT ON THEPARTICULATE EMISSIONSPERFORMANCE OF
MASONRY HEATHERS DEFINITION, DATA, ANALYSIS AND RECOMMENDATIONS (Feb. 13,
2008) [EPA-HQ-OAR-2009-0734-0269]

Robert W. Ferguson,ifaL REPORT. EPAWOODHEATER EMISSION TESTMETHOD
CoMPARISONSTUDY (Dec. 1, 2010) [EPA-HQ-OAR-2009-0734-0278]

Robert W. Ferguson, HPBENHANCED CERTIFIED WOOD HEATER DATABASE (Feb. 25,
2010) [EPA-HQ-OAR-2009-0734-0150; EPA-HQ-OAR-200B38-0150]

Robert W. Ferguson, NSHBREPLACE APPLICABILITY/DEFINITION PROPOSAL AND
SUPPORTINGDOCUMENTS (June 6, 2011) [EPA-HQ-OAR-2009-0734-0271]

Robert W. Ferguson, REPORT ON THEEMPACT OF PELLET FUEL ASH CONTENT ON
PARTICULATE EMISSION PERFORMANCE OFFIVE PELLET HEATERS (Oct. 21, 2010) [EPA-
HQ-OAR-2009-0734-0006]

Robert W. Ferguson & David Menotti, MMONRY HEATERNSPS
APPLICABILITY/DEFINITION PROPOSALFINAL DRAFT (Sept. 24, 2012) [EPA-HQ-OAR-
2009-0734-0268]

Robert W. Ferguson, WOD STOVE MARKET IMPACTSINCLUDING EFFICIENCY AND
EMISSIONSSTANDARDS (SLIDES) (presented to the National Educational Forum on the
Residential Wood Heater NSPS Nov. 8, 2012) [EPA-GIAR-2009-0734-0128]

David Harrison, Andrew Foss, and Andrew StuntaS€EFFECTIVENESS OF
ALTERNATIVE WOOD STOVE NEW SOURCEPERFORMANCESTANDARDS (presented to EPA
Feb. 2013)

David Harrison, Andrew Foss, and Andrew StuntzsCEFFECTIVENESS OF
ALTERNATIVE WOOD STOVE NEW SOURCEPERFORMANCESTANDARDS (presented to
OMB Sept. 25, 2013) [EPA-HQ-OAR-2009-0734-0310]

David Harrison, Andrew Foss, and Andrew Stuntas€CEFFECTIVENESS OF
ALTERNATIVE HYDRONIC HEATER NEW SOURCEPERFORMANCESTANDARDS (presented to
EPA Nov. 12, 2013 and OMB on Nov. 14, 2013) [EPA-BAR-2009-0734-0204]

PROPOSEDREVISIONS TO THENSPSFORRESIDENTIAL WOOD HEATERS INDUSTRY
PERSPECTIVE(SLIDES) (Oct. 11, 2012) [EPA-HQ-OAR-2009-0734-0270].

James E. Houck, BOMPARISON OFPARTICULATE EMISSION RATES FROM THEIN-HOME
UsE oFCERTIFIED WOOD STOVE MODELS WITHUSEPACERTIFICATION EMISSION
VALUES AND A COMPARISONBETWEEN IN-HOME UNCERTIFIED AND CERTIFIED WOOD
STOVE PARTICULATE EMISSIONS (Feb. 1, 2012) [EPA-HQ-OAR-2009-0734-0143]



 James E. Houck,HE FRACTION OFFREESTANDINGWOOD-FUELED STOVES INCURRENT
USeETHAT ARE U.S.EPA CERTIFIED CORDWOODSTOVES ANDWOOD PELLET STOVES
(July 23, 2011) [EPA-HQ-OAR-2009-0734-0264]

» James E. Houck, Jeremy Clark & Thomas ChristertSex,uATION OF METHOD 28
WoODHEATER BURN RATES (Sept. 21, 2009) [EPA-HQ-OAR-2009-0734-0261]

*  NSPSREVIEW- HPBA POWERPOINT PRESENTATIONPRESENTED ATWESTAR-EPA-
HPBA MEETING IN PORTLAND, OREGON (Nov. 17-19, 2009)

» David Menotti & Robert W. Ferguson, NSREGULATED PRODUCT
APPLICABILITY/DEFINITION PROPOSAL (June 6, 2011) [EPA-HQ-OAR-2009-0734-0274]

* David Menotti & Robert W. Ferguson, NSPSILITY HEATER
APPLICABILITY/DEFINITION PROPOSAL (Aug. 10, 2011) [EPA-HQ-OAR-2009-0734-0275]

e THEIMPACT OFPELLET FUEL ASH CONTENT ONPARTICULATE EMISSION PERFORMANCE
OF PELLET HEATERS(SLIDES) (Oct. 21, 2010) [EPA-HQ-OAR-2009-0734-0134
(Attachment 3)]

*  WOODHEATER EMISSION TESTMETHOD COMPARISON(SLIDES) (Oct. 21, 2010) [EPA-
HQ-OAR-2009-0734-0134 (Attachment 2)]

In addition, over the past seven years, HPBA hppatied the development of modern, state
of the art test methods by voluntary consensugiatandevelopment organizations for use in the
revised NSPS program. That effort has resultebderestablishment of the following test
methods:

» ASTM E2515-11 (PM Emissions Measurement in Dilufiamnels).
» ASTM E2780-10 (Woodstove Emissions)

« ASTM E2618-13 (Hydronic Heater Emissions, includaygling, partial thermal storage
and full thermal storage methods)

» ASTM E2779-10 (Pellet and Bio-Fuel Heater Emissjons
 ASTM E2817-Il (Masonry Heater Emissions)
» CSA B415.1-10 (e.g., RWC efficiency, Warm Air Face Emissions)

In general, HPBA is very disappointed that EPA laagely ignored or attempted to
minimize the implications of many of the submissidhat we have made to provide a solid
foundation for the revised NSPS for residential dibeating appliances. We are hopeful that
EPA will cure this problem in responding to comnseo the proposal. HPBA'’s overall policy
position remains the same: we support revisiotBedNSPS, including expanding it to cover
more appliance categories. But the revised stasdaust reflect a rigorous application of the



Clean Air Act Section 111 decision criteria andtharegard to test methods, compliance with the
National Technology Transfer and Advancement Act%85 Unfortunately, that is not the case
for most of EPA’s proposals.

. SUMMARY OF KEY HPBA COMMENTS

We have organized our comments by subject maEach of the sections of the comments
presents a comprehensive review of EPA’s propasdlse subject area, and HPBA's positions
on those proposals. These comments consist giaks, followed by attachments. After the
Introduction (Part 1) and this Summary (Part i) Rart I1ll, HPBA provides an overview of some
of the key legal principles that govern this ruléimg and frame HPBA’s comments. Part IV
focuses on EPA’s changes to the administrative ptiamce, and transition provisions in the
proposed rule. In Part V, HPBA comments on EPA&ppsed test methods. Part VI addresses
EPA'’s proposed changes to the existing hearth apgdi NSPS for woodstoves, found at existing
Subpart AAA. In Part VII, HPBA comments on the ukdion of hydronic heaters for the first
time in proposed Subpart QQQQ. Part VIII addreggea’s proposed regulation of warm air
furnaces (again for the first time) in proposed [BubQQQQ. In Part IX, HPBA comments on
EPA'’s proposed labeling and consumer support piavss Finally, in Part X, HPBA responds
to EPA’s explicit requests for comments on isshes were not addressed in the other parts of
these comments.

Summaries of the highlights of the HPBA positions eontained in each of the comment
sections, with the major points summarized below.

A. ADMINISTRATIVE , COMPLIANCE , AND TRANSITION PROVISIONS

A distinguished group of industry experts provide@lA a series of definitions of hearth
appliance categories. Those definitions were oerto draw “bright lines” that would facilitate
smooth implementation of the revised program, yeABas ignored them. EPA'’s failure to
incorporate the recommended definition for firepkcs particularly troublesome given that
fireplaces are not being regulated, and a cleanitief is therefore needed to draw the line
between what is regulated and what is not.

The independent third party laboratory certificatgystem that EPA has proposed is barely
recognizable as a program bearing that title. rElcerd is clear that independent third party
laboratory certification systems work in a variefycontexts—most tellingly for hearth
appliances themselves, which are already reguthtedavay for compliance with safety
standards. But that is not the scheme that EPpqg&s here. For example, EPA insists on
second guessing every decision made by accrediteghendent third party laboratories. This
adds expense and delay to the process withoutiryieéthy value. EPA needs to recognize that
independent third party certification systems waukd revise the proposed rule accordingly.

EPA'’s proposed modifications to the emissions aoidigram are far too modest. EPA
continues to believe that emissions retesting iggpropriate quality assurance/control tool,
even though the quality assurance/control requingsnaf the independent third party laboratory
certification system that EPA has proposed ardahsuperior option. Moreover, the funding
mechanism in the current Random Compliance Audig@am, which EPA proposes to continue,



has never worked and could never work—a conclusiade even more obvious in light of the
implications of EPA-proposed changes to the audigam. Finally, EPA refuses to
appropriately address (in this area and genertdidg/)mplications of the poor precision of the
woodstove test methods, as well as the nearly lextklof an understanding of the precision of
the test methods for the other appliance categoMesemissions audit program can legally
proceed without taking precision into account.

EPA has long acknowledged the critical necessityefad time for manufacturers to respond
to new regulatory requirements. Regrettably, haxet has addressed this issue (albeit
inadequately) only for woodstoves and pellet stdlias are currently certified. Itis imperative
that EPA also address transition issues for otppliance categories using the three tools it has
available to facilitate smooth transitions—delayffective dates, “grandfathering,” and sell-
through relief. HPBA’s comments for each of thelamce categories set forth specific
transition proposals that are appropriately tadaethe needs of each category.

B. TESTMETHODS

EPA has failed to meet its obligations under NTT#&AuUse consensus-based test methods,
absent findings that use of such methods, or pizeteof, would be illegal or impractical. None
of EPA’s proposals to use test methods other tbasensus-based methods, or to substitute
EPA'’s proposed provisions for those set forth insemsus-based methods, are supported by the
findings required under NTTAA, nor is it conceivalthat they could be in all but one instance.

EPA'’s proposed substitutes (in whole or in part)donsensus-based test methods are also
unsound technically, as persuasively demonstrateddocomments of the EPA Accredited
Wood Burning Appliance Emissions Testing Laborat@oalition, anad hocgroup organized to
review and submit comments on the proposed rulBAlsupports those comments.

EPA'’s proposed new compliance algorithm refledisrelamental departure from the
foundational principle that performance standardstast methods are an indivisible whole, and
EPA cannot lawfully use a database generated wighnoethod to set standards that will be
enforced with a radically different method. Theplioations of EPA’s attempt to do so are
persuasively and dramatically demonstrated in @psjponsored by HPBA (Attachment 1 to
these comments), using Monte Carlo analysis, aistiggted modeling tool recommended for
use in such situations by EPA guidance.

C. WOODSTOVE STANDARDS

HPBA supports EPA’s Step 1 proposal as appropyiagdlecting the Best System of
Emission Reduction (“BSER”). HPBA, however, obgettt EPA’s proposed test methods for
Step 1, for the reasons detailed in HPBA’'s commenteose methods (Part VI.A).

By contrast, EPA’s Step 2/3 proposals fail to reffBSER for several reasons, and
accordingly must be abandondéirst, EPA cannot support a finding that the proposaddsrds
are adequately demonstrated, because it is agbéarat capricious for the Agency to set
standards that are within the range of uncertahtye test methods, and because EPA cannot
show that the proposed standards will achieveweald reductions in emissions, when
appliances are installed in homes and consumersdandwood. Second EPA cannot show that
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its proposal is the best “system” of emission réidnc because it will slow change outs of the
six million uncontrolled woodstoves still in Ameaic homes—an environmental consequence of
its proposal that it has also failed to take irtocant.

EPA has also failed to adequately consider costigweloping the Step 2/3 standards. Its
attempt at considering costs is hopelessly flawsdiemonstrated by NERA, a renowned
economic consulting firm retained by HPBA to addré®ese issues. NERA'’s independent cost
effectiveness analysis (Attachmenib2hese comments) shows that EPA's Step 2/3 patgos
are not cost effective, by large margins.

HPBA strongly opposes EPA'’s proposal for Step fingf woodstoves witloth crib
wood and cordwood. However, HPBA supports a mowatd more “real world” relevant
certification testing that would per force inclugsting with cordwood. In this regard, HPBA is
strongly supporting a broad stakeholder effortéeedop such a test method under ASTM
auspices, which is well underway. To incentivizea@ve toward cordwood, while
acknowledging the data deficiencies that preclwdieng standards that require cordwood testing
at this time, HPBA recommends an “off ramp” appfoatlizing EPA’s authority to grant
innovative technology waivers under Section 11dfhe Clean Air Act.

D. HYDRONIC HEATER STANDARDS

EPA'’s proposed Step 1 emission limit of 0.32 Ib/MtBs appropriate and achievable. That
limit has been adequately demonstrated as acheewghinanufacturers, taking into account its
cost effectiveness and other relevant Clean Air@exttion 111 factors. EPA should not,
however, impose a 7.5 g/hr cap for individual tests, as EPA has not justified imposition of
that cap in any way, nor does it make any sensally, EPA cannot require testing with two
fuel types during Step 1 for the reasons set faiibve.

HPBA strongly opposes EPA’s proposed Step 2/3 staisd They are not BSER for a
number of reasons. EPA lacks sufficient data @eriwsing the required test methods to support
a finding of adequate demonstration. EPA has mdveaod data whatsoever for cycling models.
And, upon elimination of data derived using flawedtdated test methods, as well as data
derived using a fundamentally different test mettiad cannot be converted to compliance
method equivalents, EPA is left with just threeadatints, none of which meet the proposed
Step 2/3 standard. EPA cannot establish the 38gt@ndards based on that limited data,
particularly where it has not evaluated the precisf the hydronic heater test methods and
lacks knowledge of whether test results derivedhflurning cribs are representative of real
world emissions performance.

Not only are EPA’s proposed Step 2/3 standardadetjuately demonstrated, they are far
from cost effective. EPA’s attempt to assess dostlydronic heaters is flawed, as NERA
explains in detail. And NERA'’s independent anaygittachment 3 to these comments), using
inputs developed by a rigorous process involvirdysiry experts, demonstrates that the
proposed Step 2/3 standards for hydronic heateusdvie extremely cost ineffective.

EPA must address transition issues for hydronitenea As currently drafted, the proposed
rule does not contain any grandfathering or setiigh provisions for these appliances. EPA



should grandfather all Phase 2 models qualifieceuBdPA’s Voluntary Program until either the
expiration of their qualification period or two ysaafter the effective date, whichever is later.
Moreover, EPA must provide sell-through relief g@lonic heater manufacturers as they
transition to NSPS regulation. Given EPA’s longstiag acknowledgment of the need to allow
manufacturers, distributors, and retailers to redbeir investment in inventory in the channels
of trade (including pre-NSPS models), it is arlritraot to afford sell-through relief to hydronic
heater manufacturers.

E. WARM AIR FURNACE STANDARDS

HPBA supports EPA’s proposal to use the consenassebCSA B415.1-10 as the test
method for warm air furnaces and to set the Stemissions limit at the “passing grade”
embedded in that standarg,., 0.93 Ib/MMBtu. However, EPA must provide sigo#nt
additional lead time to manufacturers of largen&ges (<65,000 Btu/hr delivered heat output) to
comply with Step 1. EPA clearly recognizes thasmable lead time for R&D, product
development, and certification of complying modslan important element of the BSER
determination. Additional lead time is warrantegengiven that, among other things, there are
very few, if any, larger furnaces listed to the CB415.1-10 “passing grade” and very few
laboratories have any experience testing with C8A®1-10.

HPBA strongly opposes EPA’s proposed Step 2/3 st@hblecause EPA cannot support an
adequate demonstration finding under Clean Air@ettion 111. EPA lacks sufficient data
from testing with CSA B415.1-10. In fact, EPA’©posal is so opaque as to what data the
Agency is relying upon that EPA must disclose ttatt and allow for additional comment.
Transparency and adequate notice aside, the detBB#A appears to be relying upon are too
thin a reed to support an adequate demonstratoimfy, particularly given that EPA has not
considered the precision of CSA B415.1-10. EPA aleongly assumes that BSER for warm air
furnaces may be demonstrated at the same levhlgasnic heaters. In so assuming, EPA has
overlooked key engineering and safety consideratibat likely preclude the transfer of
technology from hydronic heaters to warm air fuesgaavhich an HPBA consultant with decades
of experience in hearth appliance product develapreeplains in detail (Attachment 4 to these
comments).

Although NERA did not prepare an independent effsictiveness analysis for warm air
furnaces, the many flaws that it has identifie@E®A’s economic impacts assessment apply to
warm air furnaces as well. Moreover, EPA’s flavesgumption that it is possible to transfer
technology from hydronic heaters to warm air fuesadooms not only the Agency’s adequate
demonstration finding, but also its conclusion tiet costs of compliance for the two appliance
categories will be the same.

EPA must use all three of its transition toolsaailitate a smooth transition to regulation for
warm air furnace manufacturers. Manufacturers rdfettive date extensions for the reasons
developed previously. In addition, unlike otheplamnce categories, warm air furnaces are
virtually unregulated in the U.S., there is no vahary program, and test laboratories have almost
no experience with CSA B415.1-10 testing. EPA nalst add sell-through provisions to the
final rule to avoid stranding inventory—somethihgt could cripple this industry. There is no
justification for withholding such relief from warair furnace manufacturers, particularly where



EPA provided sell-through provisions for woodstobesh back in 1988 and in the proposed
rule. Finally, EPA should grandfather whateveriled number of furnaces is listed by
accredited laboratories to the CSA B415.1-10 “papsgrade.”

. LEGAL BACKGROUND ON SECTION 111 AND PRECISION ISSUES

Before addressing specific substantive compondriE$a’s proposed rule, HPBA here
provides an overview of some of the key princiglest must guide EPA’s decision-making.
Each of these common-sense principles helps ettsatr&PA’s underlying science is
unassailable, its test methods sound, and its atiéirstandards cost-effective and achievable on a
reliable and consistent basis. To the extent ERASposed standards do not comport with them,
they are incompatible with section 111 and muskebesited.

A. EPAMuUST"“A DEQUATELY DEMONSTRATE” THAT I TS STANDARDS REFLECT THE “B EST
SYSTEM OF EMISSION REDUCTION” (“BSER").

The CAA requires new source standards of performémceflect “the degree of emission
limitation achievable through the application of best_system of emission reducfian
standard also known in the shorthand as “BSERS& recognized in the proposed rule preamble,
“system” (as used in Section 111(a)(1)) is a bro@ucept consistent with a variety of means by
which required emissions reductions might be agdevmeans which “may or may not be
‘technology.™ Indeed, this is the reason for Congress’s shityafrom the prior “BDT*
concept and terminology to the use of BSER. EBRAs tis bound to consider all available tools
for emission reduction, technological, economidiqyebased, or otherwise, and must determine
which or which combination of them represents thest system.”

In determining what system is “best,” EPA must eaghat its emission standards are
“adequately demonstrated. While there are many principles that govern thecept of
“adequate demonstration,” there are several wittiquaar import to this rulemaking: First, the
data relied upon in support of EPA’s selected stands should derive from thesame test
methodsby which manufacturer compliance will be measurgdcond, to the extent EPA
intends to rely upon data or technologies outsidb@particular category or subcategory of
appliances at issue, any suebhnology transfer analysis must be based on austb
demonstration showing that it is supported by thedence Third, EPA musaccount for test
method imprecisionn setting section 111 standards, including thiotiggincorporation of
appropriate compliance marginsFourth, either through sub-categorization ootigh adoption

142 U.S.C. § 7411(a)(1) (emphases added).
279 Fed. Reg. at 6,334.

% Prior to the Clean Air Act Amendments of 1990 teet111 new source standards were to
reflect the “bestechnologicalsystem of continuous emission reduction . . . adesy
demonstrated,” a standard that had been referrag tBDT.” See42 U.S.C. 8§ 7411(a) (1977)
(emphasis added).

*See42 U.S.C. § 7411(a)(1).



of a sufficient compliance margin, EPA’s standardsstaccount for the full range of fuels
used by affected facilitiesncluding those shown to be “dirtiest.” Finallystandard and the
method by which compliance with that standard temeined are indivisible and must be
evaluated together when determining BSER.

1. Subpart AAA Standards Should Be Based on Data Dered from the Proposed
Reference Methods.

To withstand legal scrutiny, the methods used tabdish any Subpart AAA standard should
align with those by which compliance will be evaka— the so-called “reference methods.” As
the D.C. Circuit has stated, “a significant diffiece between techniques used by the agency in
arriving at standards and requirements presendggoibed for determining compliance with
standards, raises serious questions about thétyalfdhe standard™ Indeed, EPA itself has
long recognized the importance of ensuring that'shene procedures that were used to obtain
the emigsion data upon which the emission limitetiare based are used for compliance
testing.’

Put simply, a performance standard is more thamaber, it is a number married to the
reference method that will be used to determineptiamce; necessarily, this marriage also must
look backwards to the data that are used to setuheber, which should be generated with the
same test method. Otherwise, the inevitable diffees between test methods will hopelessly
confound the effort to assure that performancedstals define clear and fair lines reflecting
BSER!/ To the extent the proposed standards are not lmasEPA reference methods, EPA
must have some reasonable basis for departingtitem and must explain and account for any
differences between test methods in establishinfpmeance standards.

2. EPA Must Adhere to Limits on Technology Transfer Aralysis in Setting Subpart
AAA Standards.

While EPA may at times look to technology used iolgt®f the appliance category or
specific industry subset under consideration, ER#& not do so where there are relevant
differences bearing on the availability, feasililiefficiency, or costs of the technology, or
where other factors logically show that technoltrgysfer is inappropriate. Where EPA bases a
standard on a technology transfer argument, it imasge¢ robust evidence upon which to justify

® Portland Cement Ass’n v. Ruckelshad6 F.2d 375, 396 (D.C. Cir. 1973).

® 68 Fed. Reg. 1,888, 1,901 (Jan. 14, 2003) (EPArdams air pollutant (“‘HAP”) standards for
stationary combustion turbines).

’ Indeed, courts have long deemed it “undisputeldét‘the method of determining compliance
with an emission standard can affect the levelesfggmance required by the standard, even
though the standard itself has not changddiohner Hanna Coke Corp. v. Cost64 F. Supp.
1295, 1304 (W.D.N.Y. 1979).

8 See Portland Cement Ass486 F.2d at 397 (“It is incumbent on the Admirdsr to explain
the discrepancy [between the sampling method relpeoh and the reference method].”).



the extrapolation in questionlf such evidence is lacking, the proposed regpdainust be
reconsidered and revised as necessary.

3. EPA Must Adequately Account for Test Method Imprecsion.

EPA has long been aware of precision isSuesgjarding test methods for residential wood
heater emissions. In fact, in promulgating Subp&®, EPA frankly and appropriately
acknowledged that one precision component — iriirptacision — had been taken into account in
standard-setting: And EPA went further, and expresslligateditself to evaluate interlab
precision and account for it by adjusting the sgeincy of the standards, if necessary, by
amending them through a rulemaking proceedfng.

EPA has never fulfilled this obligation — one tleahtinues to apply to this day, when EPA is
engaging in its first comprehensive re-evaluatib8ubpart AAA. Thus, to avoid behaving in
an arbitrary and capricious manner, it is crititet EPA finally attend to this important piece of
unfinished business and fully address test metimpalg@cision in this rulemaking by both (1)

® See Natural Res. Def. Council, Inc. v. EBB5 F.2d 318, 331 (D.C. Cir. 1981) (citiAg.

Meat Inst. v. EPA526 F.2d 442, 465 (7th Cir. 1975)) (Courts “exfjenore solid evidence that
the technology can be transferred . . ., or at lihas relevant dissimilarities have been
considered.”)see also Portland Cement AssA86 F.2d at 396 (EPA failed to justify its relcan
on data from only dry-process cement plants to samtandard also applicable to wet-process
plants).

0 «precision” is defined as “[t]he closeness of @gnent between independent test results
obtained under stipulated conditions,” and coliegdii refers to two specific types of uncertainty:
repeatability and reproducibilitySeeRick Curkeet and Robert Ferguson, BRAOD HEATER
TESTMETHOD VARIABILITY STUDY: ANALYSIS OF UNCERTAINTY, REPEATABILITY AND
REPRODUCIBILITY BASED ON THEEPA ACCREDITED LABORATORYPROFICIENCY TESTDATABASE,

at 5 (2010) (hereafter, “Curkeet Ferguson”). Bgthes of uncertainty are discussed in our
detailed comments on EPA’s proposed woodstove atdadn Part VI of these comments.

1 See52 Fed. Reg. 4,994, 5,010 (Feb. 18, 1987) (ingsingy current Subpart AAA
requirements, EPA expressly recognized that “thraleb precision of the test method and
procedure was taken into account in the establishofehe standards.”).

12 See53 Fed. Reg. 5,860, 5,878 (Feb. 26, 1988) (prontiniy#0 C.F.R. § 60.533(p)(4)(ii)(B)).
This provision requires that EPA either (1) amenbtrt AAA based on “the overall precision
of the method and procedure, and the interlaboratmmponent thereof” or (2) determine that
“available data are insufficient to determine tlverall precision of the method and procedure.”
According to the rule preamble, “[i]f the resulfstioe interlaboratory analysis show a value
greater than [EPA’s “assumed” level of precisia@ppropriate, the interlaboratory component
of precision will be used in evaluating audit dafi@a” determining complianced. at 5,871.
Despite a July 1, 1990 deadline — and despitectng &vailability of EPA data revealing
precision concerns — EPA has never responded ¢dlitgations to address this issue under
Subpart AAA. See also infré&ection VI.
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rigorously evaluating test method precision andRng it into account in standard-setting,
including incorporating a sufficient compliance gias, as appropriate.

Failure to address and adequately account fonrteitod imprecision is not only counter to
EPA’s self-imposed requirements under Subpart AARdiso contravenes well-established
Clean Air Act precedent. As stated long ago byD@. Circuit, “[ijtis up to EPA . . . to
support its methodology as reliable, and this nexpumore than reliance on the unknown, either
by speculation, or mere shifting back of the burdeproof.”™® Thus, where imprecision
concerns have been documented, EPA must incorpotatés standards a sufficient compliance
margin to account appropriately for measuremeriaaity.

In other situations where significant precision @ems have been identified, EPA has
affirmatively taken steps to address them by exgblyagquiring that standards include a
sufficient compliance margin. For example, EPAdp@ach to measuring opacity (“Method 9”)
requires that “[t|he accuracy of the method .e tdken into account when determining possible
violations of applicable opacity standard3.EPA has recognized the necessity of including an
adequate compliance margin to address signifiemtthethod accuracy/precision issues in other
more recent rulemakings as w&ll As required under Subpart AAA, EPA must take ¢are
rigorously consider and adequately account forrtethod imprecision in this rulemaking.

4. EPA Must Appropriately Account for Emission Variabi lity Based on Choice of Fuel
in Setting Subpart AAA Standards.

Fuel choice is an important factor that must bes@®sred under section 111. Where more
than one fuel may be burned by an appliance onapgd category, EPA has two options:

(1) Issue separate standards applicable to appliasteg each fuel,e., subcategorize on
the basis of fuel choice; or
(2) Issue a single standard based on combustion délitiest” fuel.

13Int'l Harvester Co. v. Ruckelshaus78 F.2d 615, 645 (D.C. Cir. 1973).

14 SeePortland Cement Ass/@86 F.2d at 396 (quotirgt’| Harvester Co, 478 F.2d at 647) (“It
would . . . seem incumbent on the Administratoestimate the possible degree of error
[inherent] in his prediction.”).

1540 C.F.R. Part 60, Appendix A-dee also Portland Cement AssA86 F.2d at 401 (requiring
EPA to consider whether measurements “can be mabaweasonable accuracyEssex
Chem. Corp.486 F.2d at 432 (same conclusiage also Donner Hanna Coke Cqoi64 F.
Supp. at 1304 (EPA must provide adequate suppothéoreliability of its opacity methods).

1®Seee.g, 75 Fed. Reg. 54,970, 54,984 (Sept. 9, 2010) (stARdards for the Portland cement
industry accounted for “measurement imprecisionirmprporating an “ample compliance
margin” into EPA’s MACT floor calculation, in thaase by multiplying the highest reported
minimum detection level by a factor of three).
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What EPA cannot do is issue a single standard b@sedmbustion of just one fuel, where
affected facilities are likely to use other higleenitting fuels®’

EPA may generally subcategorize an industry “in @asonable mannet®’and under
section 111, EPA is specifically authorized to tiaiguish among classes, types, and sizes within
categories of new sources for the purpose of astabd [new source performance] standards.”
EPA has before subcategorized under section 11feobasis of fuel choice, and this approach
has been recognized and endorsed by the D.C. €ifcui

In the alternative, EPA may issue a single stanftardny category or subcategory of
appliances, but it magnly do so if the standard is consistent with test Bated on use of the
“dirtiest” fuel that can be expected to be usedhgysource category. EPA is required to use test
data “in a manner which provides some assuranteeddchievability of the standafar the
industry as a wholegiven the range of variable factors found relé¢varihe standards’
achievability.”* Absent verification that Subpart AAA’s standaete achievable faall
affected facilities — whatever fuel they may burthere can be no “adequate demonstration”
under section 111.

5. The Standard and the Method Used to Determine Comgnce with the Standard
Must Be Evaluated Together When Determining BSER.

An emissions standard and the method by which camg# with that standard is to be
measured are indivisible. Indeed, the D.C. Cirhag long recognized that “changing the
method of measuring compliance with an emissioitdition can affect the stringency of the
limitation itself.”?* Because a compliance algorithm is an integralgfahe standard itself, it
cannot be changed without a robust evaluation of $uech changes could affect the standard.
Thus, in determining BSER, EPA must consider whethanges to a compliance algorithm
results in emissions limits that are far more gt such that they are no longer achievable.

17 Seee.g, Nat'l Lime Ass’n v. EPA627 F.2d 416, 440-41 (D.C. Cir. 1980) (EPA failed
consider the effect of burning coal in determinamgl supporting achievability of section 111
standard for lime manufacturing plants).

'8 Small Refiner Lead Phase-Down Task Force v. Ef& F.2d 506, 525 (D.C. Cir. 1983).
1942 U.S.C. § 7411(b)(2).

20 See Sierra Club v. Cos}l857 F.2d 298, 319, 362 (D.C. Cir. 1981) (whegt tiata based on
use of low-sulfur coal was “insufficient to supptre [same] standard” when high-sulfur coal
was used, EPA properly exercised discretion to stagdard based on sulfur content).

2L Nat'l Lime Ass'n 627 F.2d at 433 (emphasis added).
22 Appalachian Power Co. v. ERR08 F.3d 1015, 1027 (D.C. Cir. 2000) (citing cse
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B. EPA MusT RIGOROUSLY CONSIDER THE COSTS AND ADVERSE ENVIRONMENTAL | MPACTS
OF ANY STANDARD CONSIDERED.

Costs are and have always been a fundamental evasah under section 111. EPA has no
discretion — per the plain terms of the statuted BERust“tak[e] into account the cost of
achieving [a considered level of emission redugfialong with “any nonair quality health and
environmental impact and energy requiremefitsThis requirement is a fundamental part of the
basic architecture of technology-based standargspbthe common tools in environmental
statutes. Section 111 is one of several provisiotise CAA that uses this approach to stand-
setting. Technology-based standards reflect thenoan-sense notion that standards should
reflect a reasonable integration between whatcisnelogically feasible and the economic and
other costs of achieving emission reductions. @dmsac principle is the same that people
everywhere use in making important decisions iir thees: from the spectrum of available
choices, which one delivers the most value fomttomey spent, with the least amount of
collateral consequences.

Consistent with this basic theme, section 111 regUtPA to consider “the possible
economic impact of the promulgated standafdsWhile formal cost-benefit analysis is not
demanded, EPA is required to rigorously considerctbsts of any standard to be imposed,
including costs that may be “unduly preclusive@sdrtain qualities, areas, or low-cost
supplies” of the source to be regulafedThe costs of a standard likewise include thosgsco
preclusive of demandle., costs which will unduly raise consumer prices drateby inhibit the
use of new, lower-emitting technologies ostensiblipe promoted by EPA standards. All such
costs with respect to EPA’s proposed standards beusgorously evaluated and considered.

In addition — and in concert with its considerataireconomic costs — EPA must also
broadly consider the environmental costs of itppeed standards. As recognized in the case
law, Section 111's requirements are not met whestaradard will be “exorbitantly costly in an
economicor environmental way?® Put another way, EPA is required to “take intocamt
counter-productive environmental effects” when dateing what level of emission reduction
properly qualifies as BSER. Thus,all of the anticipated environmental impacts of adtad,
including adverse air quality impacts must be coersd?®

2842 U.S.C. § 7411(a)(2).

4 portland Cement Ass;®86 F.2d at 387.

?°1d. at 388.

26 Essex Chem. Corp. v. Ruckelshal6 F.2d 427, 433 (D.C. Cir. 1973) (emphasis djide
2T1d. at 438-39.

28 Under the facts iftssex Chemicathe relevant environmental costs were water fiotiuand
solid waste impacts associated with EPA’s regutatibemissions from coal-fired steam
generators and sulfuric acid plantSee idat 439, 441. The case, however, places no liomts
the range of “counter-productive environmental @f&that may require consideratiod, at
438-39, and nothing in the years since has chatigeldroad scope of relevant environmental
(Continued...)
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IlV. COMMENTS ON ADMINISTRATIVE, COMPLIANCE, AND TR ANSITION
PROVISIONS

EPA has proposed various changes to the admimgyabmpliance, and transition
provisions of 40 C.F.R. Part 60, subpart AAA. Mofkthose changes also are incorporated by
reference into new subpart QQQQ, which would applyew residential hydronic heaters and
forced-air furnaces (also called warm air furnacé$?BA’s comments regarding the
administrative, compliance, and transition provisigproposed in the new rule are organized as
follows. In Part IV.A, we address the propose@mruscope and application. In Part IV.B, we
comment on the proposed certification proceduRemt IV.C addresses the proposed quality
assurance/control plan requirements. In Part IMi®address the proposed revocation and
suspension procedures. In Part IV.E, we commethh@mproposed audit testing program as a
means of enforcing the rule. i IV.F, we commentlomvarious transitional issues raised by the
proposed rule, including EPA’s proposals to alloargifathered woodstove and pellet stove
models (but not models in other appliance categpteecontinue to be manufactured and sold
under certain conditions. Finally, in Part IV.Ge womment on EPA’s proposed delegation of
certain provisions of the proposed rule to theeStatAgain, unless otherwise noted, HPBA'’s
comments below apply with equal force to SubpaAf\and QQQQ.

A. EPA NEEDS TO FURTHER CLARIFY THE SCOPE AND APPLICABILITY OF THE PROPOSED
RULE

Proposed § 60.530,which governs the scope and application of thesesvSubpart AAA,
specifies that the rule applies to operators, magtufers, sellers, those who offer for sale,
import for sale, distribute, offer to distributatioduce, or deliver for introduction, into
commerce in the United States affected wood heafersified in paragraphs 8 60.530 (a)(1) or
(@)(2). The proposed rule exempts certain appdisfiom portions of the proposed rule,
namely, the applicable emission limits of § 60.888 from the compliance and certification
requirements of 8 60.533, including wood heateraufactured for export, wood heaters used
only for research and development purposes, am@gthat do not burn wood or wood pellets,

impacts. Indeed, in amending section 111(a) tospadific reference to “nonair quality health
and environmental impacts,” Congress did not nawowatherwise change the scope of
environmental costs relevant to the EPA’s decisiaking; Congress meant only to provide
illustrative clarification, to “make][] explicit whavas implicit in the previous language.” H.R.
Rep. No. 95-294, at 190 (1978Ee also idat 187 (deeming it necessary “to recognize estyes
that, in addition to cost, energy factarsd other environmental impadase to be considered by
the administrator . . . .” (emphasis addedggalso, e.g, Portland Cement Ass’n v. ERPB65

F.3d 177, 183, 191 (D.C. Cir. 2011) (characterizimgstatute as broadly requiring EPA to take
into account “health, environmental, and energysaerations”). All environmental costs —
including additional air-quality impacts not addsed by an emissions standard — continue to
require EPA’s attention.

29 All of the references to the Code of Federal Ratijpms in these comments refer to EPA’s
changes to those regulations in the proposed 7@l€ed. Reg. 6330 (Feb. 3, 2014), unless
otherwise specified.
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cook stoves and camp stoves, as those applianeeefimed in the proposed rufe.Oddly, the
proposed rule does not define what constituteg@glace,” a major category of appliances that
EPA intends to continue to exempt under the pragposke (as it did in 1988).

Prior to EPA’s publication of the proposed rule,Bfprovided EPA with a comprehensive
set of definitions to better refine the rule’s sedp Those definitions reflected the work of group
of industry experts who HPBA brought together tdrads these issues, with the goal of assisting
EPA in building a solid foundation for the revisd&PS. However, those definitions were not
incorporated into the proposed rule and EPA hapratided an explanation for its decision not
to propose them. Most significantly, EPA’s failuceadopt HPBA's proposed definition for
what constitutes a “fireplace” leaves a glaringehiol the regulatory scheme. In crafting a clear
and workable rule, it is important to draw a brighe of distinction between those appliances
that are covered by the rule and those that are BBA’s regulatory definitions provide
necessary guidance to the regulated public andstngtf Although the preamble repeatedly
refers to EPA’s decision to exclude fireplaceshia proposed NSPS (as they were excluded from
the current 1988 NSPS), nowhere does EPA defin¢ edmstitutes a fireplace, beyond
explaining that fireplaces are typically not degidras heaters because most of the heat content
is lost out of the chimney with the relatively largmounts of combustion air rather than heating
the room®>

To better differentiate fireplaces from heatersl tmmore clearly define what appliances are
excluded from the proposed rule, HPBA again urdgea o include the following definition of
“fireplaces” within § 60.531.:

(2)(a) A fireplace is a wood-burning appliance nted to be used primarily
for aesthetic enjoyment and not as a room heakefireplace is not an affected
facility. An appliance is a fireplace if it is ia model line that satisfies the
requirements in subsections (b), (c), (d) or (e).

%01n addition, residential hydronic heaters, resi@g¢masonry heaters, appliances that are not
residential heating devices like site-built masdimgplaces, and traditional Native American
bake ovens are not subject to subpart AAA andrastead regulated in new subparts QQQQ and
RRRR. Most of those appliances are defined in.§30 although some relevant definitions are
located in 88 60.5473 of subpart QQQQ and 60.548blopart RRRR. EPA also “tighten[ed]”
the definition for “cook stoves” and added defimits for “camp stoves” and “traditional Native
American bake ovens” to clarify that they are ndijsct to the standard except the appropriate
labeling requirements for cook stoves and campestov

31 SeeRobert W. Ferguson, NSHEREPLACE APPLICABILITY/DEFINITION PROPOSAL AND
SUPPORTINGDOCUMENTS(June 6, 2011) [EPA-HQ-OAR-2009-0734-0271].

%2 5ee88 60.531, 60.5473, and 60.5485.
33 See79 Fed. Reg. at 6335, 6336, 6338, 6353, 6354.
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(b) The model line is qualified under the EPA Wdngdhning fireplace
program, or, if that program has been terminateals wualified at the time of
termination,

(c) The model line includes a safety listing undecognized American or
Canadian safety standards, as documented by a peniiabel from a nationally
recognized certification body affixed on each waild, and that said safety listing
only allows operation of the fireplace with dooudlyf open. Operation with any
required safety screen satisfies this requirement.

(d) (1)The model line has a safety listing thababi operation with doors
closed, has no user-operated controls other thendt outside air dampers that
can only be adjusted to either a fully closed dlyfopened position, and the
requirements in either (d)(2) or (d)(3) are satidfi

(d)(2) Appliances are sold with tempered glass pdoers only (either as
standard or optional equipment), or;

(d)(3) The fire viewing area is equal to or grealen 500 square inches.

(e)(1) A model line that is clearly positioned retmarketplace as intended to
be used primarily for aesthetic enjoyment and nst aa room heater, as
demonstrated by product literature (including ovisamanuals), advertising
targeted at the trade or public (including web-bapeomotional materials), or
training materials is presumptively a fireplace midche.

(e)(2) The presumption in subsection (e)(1) cary & rebutted by test data
from a test laboratory accredited by a nationalgognized accreditation body,
that were generated in substantial reliance on AH2858 when operating the
appliance with the door(s) closed, and that demmatestan average stack gas
carbon dioxide (Cg) concentration over the duration of the test rgonag to or
less than 5.00% and a ratio of the average staslC@ato the average stack gas
carbon monoxide (CO) equal to or greater than 191ie stack gas average £0
and CO concentrations for the test run shall berdehed in accordance with the
requirements in CSA B415.1-2010, clause 6.3 usingampling interval no
greater than one minute. The average stack gasa@® CO concentrations for
purposes of this applicability determination shmlthe average of the stack gas
concentrations from all sampling intervals overfihietest run.

EPA also should give further consideration to ttteeodefinitions that HPBA previously
proposed” It is true that definitions for regulated apptarcategories are somewhat less

34 SeeDavid Menotti & Robert W. Ferguson, NSREGULATED PRODUCTAPPLICABILITY
/DEFINITION PROPOSAL(June 6, 2011) [EPA-HQ-OAR-2009-0734-0274]; Davidndtti &
(Continued...)
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important than definitions for excluded appliane¢egories because the test and certification
laboratories will perform a type of policing funmti by ensuring that regulated appliances get
tested and certified in their proper categoriegveédtheless, the revised NSPS would still be
better served if the broader definitional schenappsed by HPBA was incorporated.

EPA should also refine its definition of “residexithydronic heater” in Subpart QQQQ.
Proposed 8§ 60.5472 clearly indicates that prop&sdxpart QQQQ will only govern “residential
hydronic heaters® But, EPA has proposed a definition of “residdrtigdronic heater” that
does not sufficiently differentiate residential netglifrom commercial ones. EPA should revise
the definition to include a maximum heat outputngcutoff consistent with that found in the
NESCAUM model rule and the Phase 2 Voluntary PnogPartnership Agreement.
Specifically, the NESCAUM model rule defines “remndial-size heater” as one “with a rated
thermal output of 350,000 Btu/hr or less}?"Likewise, the Phase 2 Partnership Agreement
defines “commercial models” as those “that gene3&:000 Btu/hr heat output or morg."By
including this cutoff in the definition of “resid&al hydronic heater,” EPA will provide much
needed clarity to regulated manufacturers.

B. EPA’SPROPOSEDCERTIFICATION PROVISIONS ARE NEEDLESSLY DUPLICATIVE AND
RESTRICTIVE

Rather that retaining the authority to issue degtts of compliance, EPA should rely on
independent third party certifying entities to enh all certification functions, with EPA
playing a limited oversight role. Independentdtparty certification systems have been
successfully implemented in a variety of health saféty regulatory regimes where important
societal interests are at stake. Such systenymaven, reliable, and cost-effective, and thus,
EPA should not duplicate first-tier certificatiomnictions that third party certifying entities are
better suited to perform. In addition to beingnecessary to support the program generally, the
proposed certification provisions will build hugelalys into the certification process, which will
add costs and could be crippling to the industrghaearly phases of the new program absent
very significant attention to transition relief.¢, grandfathering/extension of effective dates). In
addition, EPA should delete the provision (propoS€d.538(i)) prohibiting certifying entities
from certifying their own certification test repsrtSuch a prohibition is contrary to ISO/IEC
17046, unduly restrictive, and unjustified.

1. Overview of EPA’s Proposal

Under the proposed rule, a manufacturer must olataertificate of compliance from EPA.
To do so, the manufacturer must first: (i) contsaith a certifying entity for certification

Robert W. Ferguson, NSRS ILITY HEATER APPLICABILITY/DEFINITION PROPOSAL (Aug. 10,
2011) [EPA-HQ-OAR-2009-0734-0275].

% See79 Fed. Reg. at 6,384.
3¢ NESCAUM Model Rule (Docket ID: EPA-HQ-OAR-2009-04-8185), at 3.
37 Phase 2 Partnership Agreement (Docket ID: EPA-HERE009-0734-0100), at 3.
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services; (i) submit all of the materials spedfia proposed 8 60.533(b), along with a quality
assurance/control plan, to the certifying entity} ¢btain a certificate of conformity with the
applicable emission standards from the certifyinttyg and (iv) request the certifying entity to
electronically submit all relevant data and infotimia (including documentation relating to
testing by an accredited laboratory) to EPA. ERA issue a certificate of compliance only after
reviewing“all of the information submitted in the applicatio for certification and any other
relevant informatiori and determining that various requirements hawentsatisfied.

The proposed rule thus envisions that two typdaladratories will participate in the new
testing and certification scheme: (i) test labaia®that are accredited by a nationally
recognized accrediting entity under ISO-IEC Staddat025® to perform testing using approved
test methods and approved by EPA to conduct stinge and (ii) independent third party
certifying entities that have been accredited bya@onally recognized accrediting entity under
ISO-IEC Guide 17065 and approved by EPA for condgatertifications, inspections, and
audits®® Nevertheless, EPA has retained the authoritysod each and every certification of
compliance.

2. Independent Third Party Certifying Entities Should Issue Certificates of
Compliance Subject to Limited EPA Oversight

EPA'’s proposal incorporates aspects of an indepented party certification system, but
EPA nevertheless retains the ultimate authoriig$ae certificates of compliance. Such an
approach is senseless and redundant, and it widlladecessary time and expense to the
certification process. Of particular importanc®AZs proposed certification approach could
bring the industry to a standstill at the outsethef program absent comprehensive
grandfathering/transition provisions and, perhagisresions of effective dates. Requiring EPA
review and approval averyapplication for a certificate of compliance woulddo the benefits
of relying on independent third party certifyingiées. EPA has not articulated why it cannot
rely on independent third parties to issue cegts of compliance, particularly where
independent third party certification systems hia@en successfully built into a number of
regulatory frameworks, including those governinfgastandards for hearth appliances under
state and local law, as discussed further below.

a. Independent Third Parties Are Better Suited toddSartificates of Compliance

Independent third party certifying entities araisuperior position to review relevant data
and information and make individual certificatiomctsions. These entities have more resources
and data-handling infrastructure to commit to adsté@ning the certification program than
EPA—a consideration that is particularly importantoday’s fiscal environment. Third parties
can conduct the certification process efficientiyhwut sacrificing quality. They can also more

3 Proposed § 60.535 does, however, provide thataatmes accredited by EPA under the
existing Subpart AAA regulations by February 3, 20hay continue to be accredited until one
year after the effective date of the final rule.

39 See88 60.531, 60.535.
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easily absorb the influx of new applications tlsatertain to result from the establishment of
standards for new wood heating appliance categoB&A’s administration of the wood heater
program to date has suffered from inadequate stpéind data-handling and data-submission
infrastructure. Adding additional appliance catgggowould further strain the Agency’s limited
resources by forcing personnel to process even appkcations and to familiarize themselves
with new appliance®

As noted above, many independent third party ¢antifentities are already experts in the
wood heater industry based on their experiencéyiag safety standards pursuant to state and
local law. These entities also have extensive apee performing testing functions for the
wood heater industry under the existing Subpart A a result, personnel employed by
independent third party certifying entities arehygfamiliar with the types of appliances that
they will be dealing with under the proposed rule.

b. Independent Third Parties Have Strong Incentivdsdoe Certifications Reliably and
Effectively and to Ensure Ongoing Compliance

Independent third party certifying entities havgndicant incentives to administer the
certification system faithfully and accurately. €Be entities’ reputations and, therefore, their
business depend on the performance of the manuéastwhose appliances they certify. Itisin
the certifying entity’s best interest to ensure #ery time it authorizes a manufacturer to use
its certification mark, it is fully confident th#te appliance design will meet the applicable
standards and that the manufacturer’s quality assefcontrol plan is sufficiently rigorous.
Additionally, if certifying entities perform subparork or issue authorizations for certification
marks when unwarranted, they risk losing their editation. In a nutshell, third party certifying
entities are in the business of selling promised,itis integral to their long term success to
ensure those promises will be kept. That inhesenbuntability ought to alleviate any fears that
the public, EPA, or any stakeholders may have aaoutn-governmental entity performing
certification functions.

Independent third party certifying entities alsedatrong incentives to conduct rigorous
follow-up inspections of the manufacturers theyiterwhich they must do at least quarterly
under proposed 8§ 60.533(m)(iv)—to ensure that natufers are implementing their quality
assurance/control plafis.Because EPA residually retains enforcement aitgh@ncluding the
authority to revoke certifications), certifying hed have every incentive to ensure that they

“°To be sure, EPA’s Office of Enforcement and Coarmpte Assurance (“OCEA”) is addressing
the data issues with electronic submissions, bye#iciencies gained from those efforts will be
dwarfed by the increased burdens on the Agency thenproposed rule. In fact, HPBA'’s
certified laboratory members report that they alyeare experiencing delays at OCEA averaging
anywhere from four to simnonths up significantly from the four-to-sweekturn-around time

that they experienced just two years ago. Thasvsry disturbing situation, with ramifications
both currently and for implementation of the redistéandards.

*1 The following section of these comments (Part J\di8cusses the proposed quality
assurance/control plan requirements in more detail.
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adequately inspect and address non-compliands, However, unlikely that EPA will need to
resort to its residual enforcement capabilitieguently. This is because certifying entities have
an established record of uncovering non-compliantipcts and quality assurance/control and
record-keeping practices in the course of thepactions. And given their familiarity with

wood heating appliances, they are more than capdibézognizing non-compliant units and
other potential violations. Importantly, the scafjeomponents that certifying entities currently
inspect under state and local safety standardiergical (or nearly so) to those that they must
inspect to ensure compliance with emission starsdard

c. Independent Third Party Certification Systems HBeen Successfully Implemented
in Many Contexts

Independent third party certification systems haneven to be an effective and reliable way
for regulatory agencies to outsource certain resipdities. Many existing regulatory programs
have successfully incorporated independent thirtl gertification requirements:

* Wood heater safety standards: The vast majorigtaié and local governments require
that wood heater appliances meet safety stand&dserally, state and local
governments do not create their own wood heatetysafandards. Rather, they adopt
voluntary consensus standards codes that wereedrbgtinternational or national
standard-setting bodié$. These bodies set wood heater safety standardsrwening a
balanced panel of stakeholders that usually indudanufacturers, consumers, public
safety officials, and others. The consensus satetydards that emerge from this process
are typically incorporated into state and localding codes, which in turn require wood
heater appliances to obtain third-party certificatwith the safety standards. Although
not all state and local jurisdictions have ados&igty standards for wood heaters, nearly
all appliances sold in the U.S. obtain certificatwith the standards because they are not
fungible on the market otherwise. Safety standtodwood heaters serve a very
important regulatory function in the U.S. The cemsences of non-compliance can
include serious injury, fatality, and significambperty destruction. Clearly, state and
local governments are comfortable entrusting inddpat third parties with the
significant responsibilities of certifying desigas consistent with the standards and
ensuring continued compliance through inspectiorgerefore, it makes sense to use an
independent third party certification system witthie same industry to address an
important public health issue; such a system haady proven successful in another
regulatory context where failure is unacceptalfarther, as noted above, all
stakeholders will benefit from synergies createdulgh certification and inspection
under both the revised NSPS and safety standacdsie of the significant overlap in
safety-critical and emissions-critical components.

» FDA Regulation of Foreign Food Facilities: In tloe@d safety context, FDA is currently
in the process of implementing an independent fhandy certification system for

2 Examples of such bodies include the American $péie Testing and Materials (‘ASTM”),
the American National Standards Institute (“ANSHEhd Underwriters Laboratories (“UL”).
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overseas food facilities. The purpose of the moyis to ensure that foreign food
facilities that export food products to the U.Smgdy with FDA'’s food safety
regulations. The Food Safety Modernization Aadned into law in early 2011,
mandates that FDA create an overseas independehpérty certification system over
the next several yeaf$.FDA is currently creating regulations to implern#ére overseas
system. This development represents a federacgghiegating an important regulatory
function to third party certifying entities. Likeood heater appliance safety standards,
food safety standards serve an important publittihearpose: to prevent and mitigate
food-borne ilinesses. Food-borne illnesses aigtdyhvisible public health issues: each
year they cause 48 million Americans to get si@g,Q00 to visit the hospital, and 3,000
to die** If a federal agency entrusts third parties wigmisicant responsibilities under
this integral new program, it is logical for EPAdo so in the revised NSPS.

Energy Star: EPA is also familiar with the bersefind reliability of independent third
party certification through its joint administratiof the Energy Star program with DOE.
Energy Star is a voluntary energy efficiency progtaat applies to household appliances
and products. For most of its existence the pnogwas self-administered by the
participants, meaning product manufacturers cedithat their own products met energy
efficiency claims. However, a damning report issbg the Government Accountability
Office in 2010 revealed that many manufacturersr@deen truthful regarding their
products’ energy efficiency claims. Following tledease of this report, DOE and EPA
realized that they needed to build more accountglnito the Energy Star program.
Because Energy Star is a voluntary program, the@ge needed a reliable and efficient
means of ensuring validity that did not require lpufunding. In 2011, the agencies
implemented an independent third party certificaggstem that all Energy Star products
must undergo to use the program’s mark. Althougblantary program, Energy Star
seeks to address an important policy issue—endfigieacy—and to help customers
make informed decisions about the energy use ienpdies of the products they buy. Itis
yet another example of independent third partyifceation being successfully employed
in an important program.

Given these successes, EPA should rely fully oepeddent third party certifying entities to
issue certificates of compliance with NSPS. EPA et articulated why it is necessary for it to
retain authority to issue all certificates of corapte. This is not surprising given that there is
nothing unique about the NSPS program that wouddire EPA to retain that authority.

d. EPA Can and Should Retain an Oversight Function

Rather than issue every certificate of compliaid®A should focus its limited resources on
conducting oversight of certifying entities. FJrBPA can conduct periodic audits of certifying
entities’ performance. This would avoid duplicgtiirst-tier certification functions that

*3 See generallfitle 11, P.L. 111-353; 21 U.S.C. §§ 3&t seq
4 Seehttp://www.fda.gov/Food/FoodSafety/FSMA/ucm257 38t
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independent third parties are better suited to lesfidSecond, rather than requiring certifying
entities to sendll materials relating to an application for a certife of compliance to EPA,
certifying entities should instead only be requitegrovide EPA (or an accrediting body) with
access to inspect any supporting documentation tgmprest. Under that approach, EPA would
not have to maintain large databases containingufaaturers’ confidential business information
and other detailed documentation, but could eaditpin the necessary information upon request
in the context of an audit, a much more sensibt@oghan storing such information. Third,
EPA can investigate any suspected non-compliascess and certifying entities would be
obligated to comply and respond to such requests/astigate. Finally, EPA can review quality
assurance/control audit reports issued by accngditodies. By exercising a more limited
oversight role, the independent third party cexdifion system for the wood heater NSPS
program would be more in line with existing systamplemented under other regulatory
programs. This would eliminate redundancy and cesg&ary delay and costs. It would also
help to ensure a smoother transition during thly gdrases of the new program, rather than
forcing manufacturers to effectively freeze thaisimess as they scramble to try to get through
the bottleneck of certification decisions that ERéuld have to make under the current
proposal.

3. EPA Should Not Prohibit Certifying Entities from Certifying Their Own Test
Reports

Under proposed 8 60.538(i), “[n]o certifying entisypermitted to certify its own
certification test report.” This prohibition coitfis with ISO/IEC 17065, which plainly
contemplates that a certification entity can perf@valuation (testing) activities “either with its
internal resources or with other resources undetirect control.” EPA also appears to overlook
the requirement under ISO/IEC 17065 that certifygngjities maintain technical competence in
areas where they provide certification servicesrti€ying entities meet that requirement by,

|t is clear EPA reviews are adding cost and d&aje system, but little else. This is because
the test laboratories are doing high quality, commapiework. As the data provided by HPBA
members Myren Consulting, Inc. and OMNI-Test Labanias, Inc. (“OMNI”) demonstrates,
EPA'’s ultimate certification decisions have almaistays resulted in weighted average
certification scores that are essentially identioahe results provided by the independent test
laboratories. For example, since 1996, Myren Clvingyl Inc. has submitted a total of 43
woodstove certification test results to EPA, alirdfich were accepted and the stoves were
certified by EPA. The weighted average PM emissata in the Myren Consulting test reports
is the same or virtually the certification valugegpred by EPA.SeeMyren Consulting, Inc.,
“Comparison of Myren Consulting, Inc. EPA Test Reép/eighted Averages with EPA
Certification Values” (Apr. 1, 2014) (Attachmentdthese comments). OMNI’s data show the
same results. Of the random sample of the more268 appliances tested by OMNI and
certified by EPA, there is an extremely close magchetween the OMNI reported average
emission rate and the EPA certified emission ratethere was almost never a variance between
the two. SeeOMNI-Test Laboratories, Inc., “Comparison of OMNést Laboratories, Inc. EPA
Test Report Weighted Averages with EPA Certificafitalues” (Apr. 21, 2014) (Attachment 6
to these comments).
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among other things, operating their own testingifes.*® Finally, ISO/IEC 17065 also requires
that certifying entities rigorously oversee thelaation/testing process. Often, the most
efficient way to do this is by conducting evaluasan their own laboratories.

EPA has not justified its proposal to prohibit dgimg entities from certifying their own test
reports. If EPA is concerned with possible comdliof interest, ISO/IEC 17065-7.6.2 adequately
addresses that by requiring that certification sieais be made by personnel who are not
involved in the testing process. In any evengxgdained above, certifying entities have a
strong incentive to protect their reputations tadwct and oversee the certification process
faithfully and accurately.

Rather than prohibiting certifying entities fronriying their own test reports, the final rule
should instead expressly give laboratories thecghtm pursue both qualifications, or to choose
just one role: accredited test laboratory or cgrtif entity?’

¢ We acknowledge that, under the proposed rulettdydeg laboratory could also be a testing
laboratory, but it would be barred from performimath functions for a particular model.
Although a laboratory could trade off those rojes;forming testing for one model while
certifying another, limiting their functions forparticular model is unnecessarily complex, costly
and time consuming.

*"In its proposed changes to § 60.533(n)(4)(iii)AEEfers to the requirement that a revocation
notice must include a copy of a preliminary tegtoré from “the accredited test laboratany
federal test laboratory Although an “accredited test laboratory” isearh of art defined in 8
60.530, the reference to “federal test laboratamy8 60.533(n)(4)(iii) is not defined and does not
appear anywhere else in the proposed rule. Tharerece should be deleted. Accredited test
laboratories are accredited for certification tegtinder 8 60.535. There is not an additional
category of laboratory that is authorized to perfdesting.

The definition of “accredited test laboratories™§60.531 also needs to be clarified.
“Accredited test laboratory” is defined to meartéat laboratory that is accredited for wood
heater certification testing under § 60.535 omisrelependent third-party test laboratory that is
accredited by a nationally recognized accreditimgfyeunder ISO-IEC Standard 17025 to
perform testing using the test methods specifie®l ®9.534 and approved by the EPA for
conducting testing under this subpart.” 8 60.5B1s not clear from that definition that the rule
requires that, to obtain accreditation from EPAVi@mod heater certification testing under §
60.535, a test laboratory must first be accrediedn independent third-party test laboratory
that is accredited by a nationally recognized atitirgy entity under ISO-IEC Standard 17025.
See § 60.535(a)(1) (“A laboratory must apply to Awninistrator for accreditation as an EPA
accredited test laboratory by submitting documémnathat the laboratory is accredited by a
nationally recognized accrediting entity under 10> Standard 17025 to perform testing using
the methods specified under § 60.534"). As thend&in is currently drafted, by including a
reference to 1ISO accreditation in only part of dedinition of an accredited test laboratory, the
proposed rule appears to suggest (erroneouslykticht accreditation is not necessary to obtain
wood heater certification under § 60.535. Morepbecause EPA proposes to allow
laboratories accredited by the EPA by Februaryd342under the current NSPS in effect prior
(Continued...)
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4. EPA Should Clarify the Prohibition on Laboratories Performing Initial
Certification Tests on Any Models for Which It HasConducted Research and
Development Testing Within the Last Five Years

Laboratories seeking accreditation under proposg@ $35(a)(2)(vii) must agree to not
perform initial certification tests on any modelamfactured by a manufacturer for which that
laboratory has conducted research and developmesistwithin the last five years. EPA must
clarify what constitutes research and developmestirtg, as that term is neither defined in the
rule nor discussed in detail in the preamble. @atidg research and development testing for
manufacturers that lack adequate testing facilises) important source of laboratory revenue,
and it is vital to some manufacturers’ ability iakiate their designs. Laboratories can, and do,
conduct such testing without playing any role ingurct design. Under those circumstances,
there should be no prohibition on the laboratoraslity to also provide certification testing if
the manufacturers request it. EPA should thuseethe proposed accreditation procedures to
prohibit laboratories from performing initial cditiation tests on models for which it has
provideddesign servicegas opposed to merely research and developmemggsi the
manufacturer within the last five yedfs.

5. EPA Should Remove the Requirement for Test Laborattes to Seal Tested
Appliances

Proposed 8§ 50.535(d) retains the requirementihaiccredited test laboratory seal any
wood heater upon which it performs certificatiost$eby using a laboratory-specific seal.
HPBA continues to believe that this requirementl®Ily unnecessary and imposes needless
expense on labs. When EPA originally proposedéading requirement in 1987, it stated that
“[s]ealing is necessary to resolve any possiblpuiiss regarding either the precise dimensions
and tolerances of the tested unit or its actuassions characteristicd? In the preamble to the
final rule (in 1988), EPA proffered a slightly défient justification: “The EPA requires that the
stove be sealed immediately after completion difesation testing to ensure that the stove will
be available for testing if a problem with the middee surface later. No additional testing will

to that date may continue to be accredited unggdr after the effective date of the prior rule, at
which time the accreditation ends unless the laboyas obtained certified under the revised 8
60.535, the definition of “accredited test labores’ must include those grandfathered
laboratories.

8 EPA should also expand the proposed grandfatherimgjsion for laboratory accreditation in

8 60.535(c)(2). The proposed rule would allow labaries accredited by EPA by February 3,
2014, under the existing regulations to continueda@ccredited until one year after the effective
date of the final rule, by which time those granldésed laboratories must have obtained
accreditation under the provisions of the new rdlais is an insufficient amount of time to
apply for accreditation under the new rule. lbaisks creating a logjam at EPA, which will
need time to review and approve applications foreitation.

952 Fed. Reg. at 5,013.
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be allowed in order to ensure that the stove cartested in the same condition as the original
certification test.®® Neither of these justifications holds up.

To the extent EPA suggests that the sealing regeiné serves as a check on the accuracy of
design drawings and specifications (submitted ugd&0.533(b)(2)), that explanation makes no
sense. The design drawings that manufacturersistdBPA are themselves the foundation for
the quality assurance/control programt the actual appliance upon which certification tegti
is performed. The design drawings form the basauvhich recertification decisions are made
(see§ 60.533(k)) for the model line. As for EPA’sistence that a stove must be retested in the
same condition as the original certification tésat explanation rests on a fundamentally flawed
assumption that emissions retesting is a reliabéity assurance/control tool. As explained in
detail below, the poor precision of the proposetl teethods proves that it is not a reliable or
effective quality assurance/control tool, and thusyatters little whether a stove can be retested
in precisely the same condition as the originalitesition test. For these reasons, the sealing
requirement should be removed from the proposesd rul

6. There Is No Rational Justification for Requiring 30Days (or More) Advance
Notification of Certification Testing

Proposed § 60.534(f) requires that the manufactfran affected wood heater must notify
the Administrator of the date that certificatiostiag is scheduled to begin at least 30 prior & th
start of testing. EPA took the sensible positiwat it could waive this requirement for most of
the more than twenty year history of the Subpar®Akogram, and only recently has reversed
itself, claiming inexplicably that it lacks authtyrito do so. Among the reasons that EPA issued
waivers in the past was the practical reality tBRA lacked a sufficient travel budget to allow it
to utilize its option to oversee tests in all bweay limited number of cases. With current and
likely further federal budgets, that problem wiillanything, intensify. EPA needs to return to its
time honored earlier position and expressly augeowaivers in the final regulation. HPBA
strongly opposes EPA’s proposal to codify the augrgawed position that EPA lack’s authority
to waive this notice requirement. Without a waipesvision, valuable laboratory time will be
underutilized or unused, and that will have sigaifit financial impacts for both laboratories and
manufacturers. More importantly, this will addrsfgcantly to the “logjam” problems.

7. Requiring Manufacturers That Choose Not To Seek Rextification To Send Notice
To EPA Unnecessarily Generates Costly Paperwork.

In 8§ 60.533(i), the proposed rule provides thatdbeificate must be recertified or renewed
every 5 years or the manufacturer may choose tormger manufacture or sell that modelif
the manufacturer chooses to no longer manufactuselbthe model, then the manufacturer
would be required to submit a statement to EPAHat model. We do not understand why that
requirement is necessary. If the certificate eegithen it is no longer valid and there should be
no need to notify EPA of the fact. That requiretrames nothing more than generate
unnecessary paperwork and expense. Becausedhisement would not be realized until more

*Y See53 Fed. Reg. at 5,870.
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than three years after the final rules becomestfts EPA was not required to certify the
burden imposed by that collection under the Papdr®Reduction Act and we have not included
it in our comments to OMB. However, like the pmions that are unnecessary and unduly
costly under that Act, the expenses imposed bypttugision would not be necessary to
administer or enforce the NSPS.

C. HPBA GENERALLY SUPPORTSEPA’SPROPOSAL TO RELY PRIMARILY ON |NDEPENDENT
THIRD PARTY CERTIEYING ENTITIES FOR QUALITY ASSURANCECONTROL , BUT SOME
ASPECTS OFEPA’'S PROPOSAL REQUIRE REVISION

Under the proposed rule, manufacturers must prepat@perate according to a quality
assurance/control plan for each certified model.likach plan must include inspection and
testing requirements to ensure that individualauwithin a model line accurately reflect
emission-critical components of the model line gesind meet applicable emission standafds.
For grandfathered woodstove and pellet stove mpdatsh manufacturer has 60 days from the
effective date of the rule to submit a quality aasae/control plan to EPA for approval. For a
new model, a manufacturer must first submit a qgalsurance/control plan to a certifying
entity, which will have 30 days to approve the plaMithin 30 days of approval by the certifying
entity, the plan must also be submitted to EPAéerew and approval, but no time frame is
specified for EPA’s approval. After EPA has apmodwa plan, the certifying entity must conduct
guarterly unannounced audits under ISO-IEC Guidifiand ISO-EC Standard 17020 to
ensure implementation of the quality assurancefobplan. The certifying entity must submit
inspection reports to EPA identifying deviationsnr the manufacturer’s quality
assurance/control plan and specifying correctitmas that the manufacturer must undertake.
The manufacturer must, in turn, report to EPA dreddertifying entity regarding its responses to
any deficiencies identified in a given inspectiepart.

Generally, the proposed quality assurance/contanl provisions are superior to
requirements set forth in the existing Subpart Avegulations. In particular, the existing
regulations rely far too heavily on emissions tests a quality assurance/control tool. Such
reliance is misplaced now that we know how poomteision of the relevant test methods®is.
EPA'’s reliance on independent third party certifyamtities to regularly audit manufacturers’

°2 EPA is retaining the model line certification sotee but it seeks comments on whether to
require testing of more than one representativéiapye within a model line prior to

certification of the model lineSee79 Fed. Reg. at 6,332, 6,340. HPBA strongly oppadbkat
suggestion, as there is no basis for EPA to redegiéng of more than one unit. If EPAis
concerned with whether manufacturers are, in faclucing clones of the representative unit
that have identical emissions-critical componesttha tested unit, the quality assurance/control
component of the independent third party certifarasystem is the best way to achieve that.
Testing of more than one unit within a model lineuhd be unduly costly for manufacturers,
particularly given the relative lack of precisionthe applicable test methods. EPA should thus
retain the language in the proposed rule that reguesting of only one representative unit prior
to certification of a model line.

3 SeePart IV.E of these comments.
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operations and ensure that each individual appi@accurately reflects emission-critical
components of the model line design—and its requérd that manufacturers take corrective
action in response to any deficiencies identifredertifying entities’ audit reports—is a far
better way to conduct quality assurance/contrat tiadit emissions testing under the existing
rule.

There are, however, important issues that EPA nieaddress in the proposed quality
assurance/control provisions:

First, and most importantly, EPA shoulely on certifying entities for final approvals of
manufacturers’ quality assurance/control plan$etathan having to review and approve each
and every plan itself. As discussed above, cémgifentities have ample experience with such
guality assurance/control plans and thus, requigéRé review and approval would be
needlessly redundant. Moreover, it will createpgb&ential—or perhaps even likelihood given
EPA'’s budget cuts and anticipated attrition—foroétleneck where numerous plans are stalled
before the Agency awaiting approval. In esseriae|aboratory has been accredited by a
nationally recognized accrediting entagd approved by EPA to serve as a certifying entity,
there is absolutely no need EPA to retrace thatrkgbry’s steps in approving a quality
assurance/control plan. Instead, as in the caedfertification function, EPA should use its
scarce recourses selectively, by serving in antaundi oversight role here, reserving the
authority to require modifications to quality assuce/control plans that it determines are
deficient in material respects.

Second EPA has proposed to delete the quality assunammesions that currently appear in
8 60.533(0) and replace them with revised quabusance plan requirements set forth in 8
60.533(m) of the proposed rule. However, seveiarences to § 60.533(0) remain in the
proposed rule. They should be replaced with refars to § 60.533(m)See§ 60.536(a)(5)(ii),
(iii); § 60.537(a)(4)*

Third, while EPA has proposed to eliminate the automatissions testing triggers
currently found at 40 C.F.R. § 60.533(0)(3)(i) dexision which HPBA supports — the proposed
rule still would require emissions retesting ungeality assurance/control plans, but would do
S0 in some other, currently unspecified way. Spely, the proposed rule proposes that each
manufacturer’s quality assurance plan must incfggecific inspectiorand testingequirements
for ensuring that units within a model line accahateflect emission-critical components of the
model line design and meet the emissions standard$ SeeProposed 40 C.F.R. §
60.533(m)(1)(i) (emphasis added). The proposesiprdamble has further requested comment
on “the exact event(s) that should be used agitiget(s) to retest and whether the triggering
event(s) should vary by appliance type.” 79 Fegh.Rt 6,366. The requirements for using
emissions testing as a quality assurance/contobhiged to be abandoned. As fully discussed in
Part IV.E below, emissions testing, whether withiquality assurance/control context or under
EPA'’s proposed compliance audit framework, is adtegsly blunt tool for ensuring a
manufacturer’'s ongoing compliance with its obligas to manufacture units within a model line

>4 In addition, other changes should be made to theigions relating to transition to the new
guality assurance/control schenteeePart IV.F,infra.
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that are effectively “clones” of the certified dgsj given the fully demonstrated uncertainties
and measurement imprecision associated with woateheesting® By contrast, the other
components of EPA’s proposed quality assurancefaidinamework provide ample tools that
are more than adequate for ensuring consistenogatine emission-critical components of a
model line and for identifying and addressing anteptial quality control issues.

D. EPAHASNOT JUSTIFIED THE NEW REVOCATION AND_SUSPENSION PROCEDURES

EPA has made several proposed changes designeddmbne the revocation and
suspension procedures in Subpart AAA, and the edyisocedures would also govern Subpart
QQQQ. First, EPA proposes to delete the final [gon in § 60.533(n) that currently provides
that “Any withdrawal of a proposed revocation shlaccompanied by a document setting forth
its basis.” EPA has not explained why that pramnghas been deleted. When an agency
reverses course as EPA has done, it must providasaned explanation of the changewe
also oppose deleting this provision because itdeavgap in the administrative record, which
would contain a revocation notice but no writtemding that such notice has been withdrawn,
stating the reasons for that withdrawal. This psga change also denies the manufacturer the
assurance of a written finding needed to closedlecation process and to give the
manufacturer something tangible upon which it mely m continuing to manufacture the
relevant model line.

EPA also proposes replacing the current subpart Ad&ring and appeal procedures, which
provide licensees faced with suspension or revocatith a formal adjudicatory hearing, with a
streamlined, informal Petition for Reviet. That streamlined review process would also govern
Subpart QQQQ. EPA has specifically invited comraamt those proposed changes, recognizing
that it wants to improve and streamline those ptaoes while also “preserving the integrity of
the program ® HPBA believes that this streamlined process fi@sishe Administrative
Procedure Act because it provides licensees withr potice of revocation and an opportunity to
demonstrate compliance and because the Clean Ald&s not require formal adjudicatory
proceedings’? The proposed changes may well prove to be adgeots to small
manufacturers, for whom formal adjudicatory heasintpy prove prohibitively expensive.
Moreover, we note that, to our knowledge, thererttadeen a single hearing since the current
rule became effective, so the likely impact of tth&nge is negligible. However, we ask that
EPA further justify this change because the forhearing and appeal procedures were such an

%> See generallCurkeet Fergusomsupran.10.

*6 See Motor Vehicle Mfrs. Assn. of United States,unState Farm Mut. Auto. Ins. G463

U.S. 29, 49-51 (1983) (agency’s rescission of alleggpn was arbitrary and capricious because,
among other things, the agency failed to addregwibr findings)see also FCC v. Fox
Television Stations, Inc556 U.S. 502, 514-15 (2009) (agency may not “ddpam a prior

policy sub silentié and “must show that there are good reasons fongw policy”).

779 Fed. Reg. at 6,367.
*81d.
9 See Gallagher & Ascher Co. v. Simé87 F.2d 1067, 1072-73 (7th Cir. 1982).
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important part of the current rule and EPA hasauuiressed the justifications for this change in
any detail. In proposing the current NSPS, EPAarpd that formal hearing and appeal
procedures are appropriate because “revocatiomn @awise great economic harm to the
manufacturer or laboratory® The potential for harm to licensees still exatsl EPA has not
explained why its desire for a streamlined procegw/eighs the risk of harm to manufacturers
and laboratories. It must do so to satisfy the Adstrative Procedure A&t

Finally, EPA should revise the provisions in thegmsed rule pertaining to the grounds for
revoking certifications. Specifically, proposed@&%533(1)(1)(i) and 60.5475(f)(1)(i) authorize
EPA to revoke certifications if it is determinedthhe appliances manufactured or sold in that
model line do not comply with the requirements obfarts AAA and QQQQ, respectively.
EPA’s determination will be based on all availagédence, including “[t]est data from a
retesting of the original unit on which the cediftion test was conducted a similar unit.”®
The vague references to “a similar unit” in thosavgsions should be removed and replaced by
the terms “a representative affected wood heatemépresentative affected representative
residential hydronic heater or forced-air furna@tl “a representative affected masonry
heater,” respectively. Each of those terms atberproposed rule to mean an individual unit
“that is similar in all material respects to otlnits] within the model line it represents.”

E. EPA SHOULD REVISE THE PROPOSEDAUDIT TESTING PROVISIONS (8§ 60.533(n)§3

Proposed 8§ 60.533(n) allows EPA to select, seemiagiandom, appliances for compliance
audit testing. It does not appear that EPA proptseontinue the Random Compliance Audit
program under the existing regulations. RatheA Bppears to be doing away with the
distinction between Random Compliance Audits (“RQAmd Selective Enforcement Audits
(“SEAS”), and instead promulgating a provision thests EPA with broad discretion as to the
basis for, and frequency of, audit testffig.

Regardless of how the new audit testing provisamescharacterized, they are too open-
ended and are every bit as unworkable as the RGAgions in the existing regulations. Rather

%0 See52 Fed. Reg. at 5,011.

®1 See Tourus Records v. Drug Enforcement Adr25®@ F.3d 731, 737 (D.C. Cir. 2001) (“A
‘fundamental’ requirement of administrative lanthsit an agency ‘set forth its reasons’ for
decision; an agency’s failure to do so constitaidstrary and capricious action.”) (quoting
Roelofs v. Sec'y of the Air Forcg28 F.2d 594, 599 (D.C. Cir. 1980)).

%2 See§§ 60.533(1)(1)(i), 60.5475(f)(1)(i) (emphasis ad

% The audit testing provision (proposed § 60.533@))corporated by reference into proposed
Subpart QQQQ.See8§ 60.5475(h).

% Seed0 C.F.R. §8 60.533(p)(1)(i) (governing RCAs), 8R&)(1)(ii) (governing SEAs).

EPA'’s proposal seems to draw upon elements of éadiit mechanisms in existing Subpart
AAA, although the proposed audit testing provisiappear to more closely resemble the
existing SEA provisions because they do not incaieothe random number generator set forth
in the existing regulations.
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than finalize 8 60.533(n) as proposed, EPA shoetdgnize that audit testing is not an effective
quality assurance/control tool and thus, reviseatidit testing provisions to allow for such
testing only in limited, defined circumstancesyy, if EPA has a reasonable suspicion of
fraudulent test results. As proposed, the ausdiirtg provisions suffer from too many flaws: (i)
the emissions test methods used in audit testintylglbegally increase the stringency of the
emissions standards if the audit procedures dpmperly account for variability attributable to
the inter-lab and intra-lab precision of the testmods; (ii) audit testing is duplicative of the
independent third party certification system; (ifig funding mechanism for the audits poses a
variety of financial issues, and has proven to m&ound over the twenty-plus year history of the
Subpart AAA program; (iv) the proposed audit tegfimovision would be costly for EPA to
implement and would not provide significant betsgjustifying these costs; (v) EPA cannot
require audit testing with a test method other tiat which was used for the underlying
certification; and (vi) EPA has improperly elimiedtthe altitude adjustment provision in the
existing regulations.

1. Precision Concerns

EPA'’s existing regulations acknowledge that sigaifit imprecision of the test method (>1
g/hr) must be taken into account in determiningtivbeiea unit passes the emissions test when
conducting random compliance audits and selectifereement audit® Although imprecision
has long been a concern in the industry, the Cuifkeguson precision study referred to
repeatedly in these comments confirmed the variadere of wood heater emissions testing,
and concluded that the major contributor to vatighivas the random nature of burning wod.
That study used EPA proficiency test program datha@nsensus procedures to determine the
precision of the various test methods to measursatove emissiony.

% See52 Fed. Reg. at 5.010 (in discussing the requingétioedo RCAs only at the certification
test lab, EPA stated that “[t]his decision was baggon the conclusion that the intralab
precision of the test method and procedure wasitalke account in the establishment of the
standards. That is, the RCA or SEA test resultained at the same laboratory that conducted
the initial certification tests would be compareckdtly, without any adjustment for precision,
against the standard for determining compliandeis provision suggests that manufacturers
should provide a sufficient margin in their desigm&ccount for intralab precision. . . .
Although data are limited, data obtained by OreD&® suggests that the interlab . . (sic) four
run weighted average precision at the level ostaedards is not greater than +/-1 g/hr.”).

% Curkeet Fergusorsupran.10 at19.

®"In order to become accredited under the curre®$J$aboratories must conduct a series of
proficiency tests to demonstrate that they caneaghieproducible test results for the emissions
tests specified in the regulations. Laboratoriestheconduct eight test runs of a test on the same
wood heater and submit the results to EFR&e40 C.F.R. 8§ 60.535(a)(5). Laboratories must
also continue to demonstrate proficiency. EPA tpaxl a proficiency testing program in

which all laboratories conduct certification teststhe same wood heater. Since promulgation
of the NSPS in 1987, a database has been maintidiaekas all the proficiency test results. The
majority of the data in the proficiency testingalzdse was derived from this “round-robin”
(Continued...)
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The existing regulations attempt to account foerisib precision by prohibiting testing at a
lab other than the lab that certified the moded limitially, until EPA has determined the inter-
lab precision of the test methods and promulgateghaendment to the regulation based on that
determination. If EPA determined that overall s@mn is greater than 1 gram per hour, the
inter-lab component of the precision must be adddte standard when determining
compliance in audit testing. While EPA never haglethe required precision determination,
the Curkeet Ferguson study has definitively ad@éesise issue. Based on that study, EPA
would be required to add anywhere from 4.5 to & tp the standard for audits performed at
labs other than the lab that certified the appkankloreover, the study clearly demonstrates that
the assumption that intra-lab precision is 1 gglerroneous, and that intra-lab precision ranges
from 2.9 to 5.4 g/hr (at a 95% confidence lev@lhese new findings require that this value be
added to the standard for inter lab audit testsygvell, in order to avoid illegally increasing
stringency?® Regardless of whether the precision is accouistedhe imprecision of measuring
wood heater emissions makes the proposed auditgesechanism a hopelessly blunt tool for
addressing whether manufacturers are paying padpartion to quality assurance/quality
control. Even if audit testing for a particulapéipnce results in emissions that exceed the
certification emissions value (and even the appleamission limit) by several grams per hour,
such a test result does not warrant a conclusiatnthie model line does not comply with the
applicable emissions standards. One cannot carntjdeonclude that an audit test demonstrates
non-compliance unless the difference between thd @st result and the certification emission
value is greater than the inherent reproducibitg repeatability measurés.

testing. Because the same wood heater was us#tel® tests, a key variable was removed
from the comparison, which increases the qualitthefdata. 14 laboratories contributed date to
the proficiency testing databas&eeEPA Wood Heater Test Method Variability Stadiyp.

%8 Failing to account for the precision of the tegthods used to determine compliance can
effectively increase the emissions standard. @tfiext could come about because the test
method will not establish a compliance margin tdgquately eliminates false positives — test
results that incorrectly indicate non-compliance tluprecision errorSeePart 111.A.3,supra

On at least two occasions, the U.S. Court of Appealthe D.C. Circuit has noted that test
methods used to determine compliance could bewverd if they raise a “greater potential for
error than is practical or necessargée Amoco Oil Co. v. ERPBOL F.2d 722743 (D.C. Cir.
1974);see alsdNat’'| Petrochemical & Refiners Ass’n v. EP287 F.3d 11301142 (D.C. Cir.
2002).

% Nor can EPA address the lack of precision by dextgldirecting laboratories to try harder,
which it proposes to do. Specifically, EPA suggébkat it can improve precision mandating
participation in the “round robin” test program gyvether year in the following manner: “[i]f a
lab’s results are not within +10 percent of theueaht which the heater was certified, then the lab
must conduct another 8 runs.” 79 Fed. Reg. at6,3dis proposal borders on the absurd.
Again, the lack of precision is primarily attribbta to the inherent variability in burning wood,
and no amount of repeat testing can overcome tHRBA strongly opposes EPA’s suggestion

to “strengthen” the “round robin” program in thisanrmer
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For these reasons, EPA must eliminate the usedif testing as a quality
assurance/compliance tool in the proposed revidm&aibpart AAA. Although the current
RCA program was intended to fulfill a quality asmure/control purpos@,such a function is no
longer appropriate in light of the lack of precisi@PA should instead limit audit testing to
instances where EPA reasonably suspects fraudad@therwise improper certification.

For new appliance categories such as those redulatier QQQQ, EPA shouédiminate
audit testing altogetheuntil it has rigorously assessed the precisiotheftest methods used to
determine compliance. EPA’s proposal to includeséhnew appliance categories into the
revised NSPS compounds the imprecision probleneréhas been no significant data-gathering
and analysis of the precision of emissions teshou for the new appliance types, in some
cases because the methods are new and untriedn @i& inherent variability in burning wood
as fuel, such an analysis must be done before thssmethods will be used to determine
compliance in a post-certification audit prograBeveloping the necessary data for these
analyses is a multi-year project, which simply aartse accomplished prior to the promulgation

of Subpart QQQQ.

2. The Proposed Audit Testing Is Not Only Duplicativeof an Independent Third Party
Certification System, It Is Less Effective

Audit testing should be confined to specific triggg events, e.g. fraudulent emissions tests.
While it can be used to audit an original certifica test under limited circumstances, it should
not be used as a quality assurance/control mechagiigen the precision issues discussed
throughout these comments. The quality assuramaet component of the proposed
independent third party certification system is aip@ropriate tool for addressing EPA’s
concerns that manufacturers create and implemésdtiee quality assurance/control programs.
As detailed above, independent third party cedtfan bodies will approve specific quality
assurance/control plans for manufacturers, andwgridorough periodic inspections to
determine whether manufacturers are following theeedures and whether units are being
produced consistent with the certified design. ti§@ng entities will prepare and submit audit
reports to EPA and specify corrective actionsedessary. If manufacturers do not respond
accordingly, they risk revocation of certification.

Audit testing, by contrast, offers a far less difexand efficient method of assuring
compliance. First and foremost, the precision shos/ithat the woodstove test method is clearly
too blunt an instrument to be used as a qualityrasse/control tool, particularly in light of the
proposed increases in the stringency of the statd{dawhen precision is added for compliance
audit purposes, as it must be, it is clear thateanissions consequences of poor quality control
would simply be lost in the much greater variapiissociated with the method—maost of which
is attributable to the variability inherent in burg wood. Even if one could get beyond this

0'See52 Fed. Reg. at 5,009-10 (“The RCA test would sasvan audit of the original
certification test as well as a means of assuhag the manufacturer is producing wood heaters
with the same emissions characteristics as thesobmitted for certification.”).

"L The same is likely to be true with respect todtier appliance categories.
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problem, audit testing would still be a poor chaasea quality assurance/control tool for another
compelling reason: if non-compliance is discovergan independent third party certifying
entity, they have the ability to take swift acti@gainst the manufacturer to remedy the problem,
and revoke the authorization to use the certificathark if necessary. If, however, non-
compliance is discovered through audit testing, BRAt follow the lengthy and cumbersome
supplemental review procedures prescribed in tbpgsed rule to suspend or revoke a
manufacturers’ certification. Further, EPA lacke tesources to audit more than just a small
subset of certified models, while the proposed iguaksurance/control requirements would
apply toall model lines and units within the model typésn short, even if test method
precision was not the insurmountable problem thiat the quality assurance/control component
of the independent third party certification systiema far more penetrating and efficient
compliance assurance tool than audit testing cewéd be”

As noted above, EPA should limit the proposed atiediing to apply only in instances where
the Agency has reason to suspect that a modetayenot be in compliance. That is precisely
what was envisioned with respect to SEAs undetiegiSubpart AAA”

3. EPA’s Proposed Funding Mechanism Raises a Number @oncerns

For the reasons set forth in comments by the EP&elited Wood Burning Appliance
Emissions Testing Laboratory Coalition (“Lab Caalif’) on EPA’s proposed Audit Test
requirements (April 30, 2014; to be docketed at EFRA-OAR-2009-0734-****) HPBA
believes that EPA’s proposed mechanism to fundtaesking under proposed 88 60.533(e) and
60.533(n) is hopelessly flawed, as demonstratedlasively by the nearly 25 years of

"2RCAs do not happen often due to those limiteduesss. In fact, EPA has conducted a mere
handful of RCAs in the nearly twenty-five yearsttttee Subpart AAA program has been in
existence due to a lack of manpower and finanesdurces. If EPA were to fully and faithfully
carry out the RCA provisions of the existing redgiolias, a significant increase in funding would
be required. In tight fiscal times such as thesgeases in public funding are rare, except in
circumstances of necessity or that bear the prog@conomic stimulus. Compliance audits
for wood heaters do not fall into either of theategories. Further, very little additional benefit
would be gained by implementing the proposed aediing provisions, as the independent third
party certification system would have robust ingjgecand quality assurance/control
requirements to detect non-compliance that woufdyamore broadly than audit testing.

"3 HPBA also opposes the use of audit testing aslitgassurance/control tool under the
Paperwork Reduction ActSeeComments of Hearth, Patio & Barbeque Associatioondtied

to OMB on the Paperwork Reduction Act Implicatimi€PA’s Proposed Standards of
Performance for New Residential Wood Heaters, Nesidential Hydronic Heaters and Forced-
Air Furnaces, and New Residential Masonry Heaterbé¢ docketed at EPA-HQ-OAR-2009-
0734-***) (hereinafter “HPBA Paperwork ReductioncAComments”).

"4 See52 Fed. Reg. at 5,010 (“The Selective Enforcementit (SEA) program — in which EPA
will test wood heaters from a certified model lus@ng a neutral selection scheme criteria for
selecting which model lines to test — could incltige or other information leading EPA to
suspect that a model line may not be in complidhce.
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experience under the existing scheme in Subpart AAd explained in more detail in those
comments, laboratories will no longer have a medieEcurately assessing the financial liability
associated with conducting certification tests. rétwer, the funds to be collected by
laboratories pursuant to the proposed rule posekoated accounting and tax issues, which the
proposed rule fails to recognize, much less clarfinally, the proposed rule contemplates that
audit testing could be conducted by laboratories did not conduct the original certification
test—a complication that could trigger unfair cormpes practices given the lack of
transparency with respect to lab testing fees.oBdythat, there are the issues of what to do
when a lab goes bankrupt or leaves the certifindiiasiness and similar complications when
manufacturers leave the business for any of numierasons. Finally, to the extent that the
proposed audit testing is limited to what amouotSEAS, EPA can use its authority under CAA
Section 114 to require the manufacturer to paytmh testing, alleviating the need for a funding
mechanism.

4. HPBA Objects to Other Proposed Changes To Audit Temg

HPBA objects to two other proposed changes to tldt aegime that would remove
important limitations on such audits: the concépt the EPA Administrator could propose an
entirely new test method to use in auditing modtieds were certified under test methods that
have gone through notice-and-comment rulemakingd;E»A’s apparent decision to abandon all
considerations of altitude differences between riatovies.

First, EPA must delete the proposed language 68.833(n)(2)(iii)) stating that audits may
be performed using “a new test method approvedh®¥EPA Administrator.” HPBA interprets
that language to mean that a wholly new (and preblyrater approved) test method may be
used to audit appliances that were certified uadegntirely different test method. The proposed
rule would thus improperly give the Administratbetability to create a new test method out of
whole cloth even though it fails to forth any starabs for establishing or approving that method.
EPA is not even required to have a reasonable f@asieparting from the certification test
method by choosing a new method or to explain aedunt for any differences between the two
test methods. Use of a new test method under theesenstances would be arbitrary and
capricious and would be contrary to fundamentaliregqents of Section 11%. It also would
violate the APA’s notice-and-comment requiremenftke test methods adopted in the new rule
are subject to the necessary vetting that comesighrthe notice-and-comment process. Any
new test methods developed after the rule becomaisshould also be published for public
comment.

It bears emphasis that using new test methods e gures to audit compliance with a
valid certification would raise serious questiobsuat the validity of the audits and
manufacturer’s ability to rely on its certificatioms a new test method used in an audit could
produce drastically different results. Subjectéoy narrow exceptions, the law requires that the

> See Portland Cement86 F.2d at 396 (“[A] significant difference beten techniques used by
the agency in arriving at standards and requiresngm@sently prescribed for determining
compliance with standards, raises serious quesabaagt the validity of the standard.”).
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same test methods and procedures used to deriapptieable emissions standards must be
used for certificationseePart 111.A.1,suprg and the same constraints apply to audit testing.

Second, HPBA also urges EPA to retain the curndets consideration of altitude
differences between laboratories. EPA proposegl&te the current rule’s consideration of
altitude in selecting laboratories to conduct ateiting. The 1990 NSPS provides that “[i]f
emission tests under paragraph (o) of this seetierconducted at an altitude different from the
altitude at which certification tests were conddc¢t@nd are not conducted at pressurized
conditions, the results shall be adjusted forwattin accordance with paragraph (h)(3)(iii) of [§
60.533].”® Considering altitude is crucial to achieving dstent testing. In fact, in proposing
the current rule, EPA recognized that “[a]tmospheriessure varies directly with altitude.
Variations in atmospheric pressure also have thenpial to affect the combustion process (i.e.,
lean/rich air and fuel mixing conditions) and hde=n shown to affect the level of emissions
created by combustiorf” Those variations have been demonstrated by ¢estinducted on the
same wood heater models, using identical test groes, at a lab located near 300 feet above
sea level and another lab located at 6,900 feateabea level® Significantly, all of the wood
heaters tested at the higher altitude had highésséons than those at the lower altitude Tab.

EPA'’s proposal to no longer take altitude into astowill necessarily cause problems for
any models certified at altitude: if a model urgteng an audit was certified at altitude, any
audit testing would have to take that factor intoaunt or risk rendering inaccurate results. In
addition, EPA offerso justification for no longer taking altitude vai@ts and the
consequential effects on combustion and testirggantount. Again, an agency must provide a
reasoned explanation for reversing colfs&€PA has provided no such explanation and thus,
EPA must retain the altitude requirements in paplgs (h)(3)(iii) and (0) of current § 60.5%3.

F. EPAMUSTINCLUDE ADDITIONAL TRANSITIONAL PROVISIONS

EPA has three principal tools at its disposal tsue@ a smooth transition to the new
requirements of the proposed rule: delayed effealates, “grandfathering” of currently certified
or qualified models, and “sell-through” provisicafowing distributors and retailers to sell their

©40 C.F.R. § 60.533(0)(6).
""52 Fed. Reg. at 5,003.

B 1d.

1d.

80 See, e.g., Fox Television Stations, 1666 U.S. at 514-1%otor Vehicle Mfrs. Ass’n of
United States, Inc463 U.S. at 49-51.

81 Because we believe that costly emissions tessimpi an effective compliance tool, and is
therefore unnecessary and lacks practical utfif§BA has requested that OMB withhold
approval of the information collection provisiofst would be imposed by random compliance
audit testing as a quality assurance/control tadken the Paperwork Reduction AGeeHPBA
Paperwork Reduction Act Commengsipran.73.
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inventories of previously approved or unapprovatt@ntrolled models) that were in channels of
commerce after the effective date of regulatoryimegnents prohibiting further sale of such
models by manufacturers. The need for transitrowipions is something EPA plainly
recognizes. Indeed, the preamble to the propadedepeatedly acknowledges the need for
manufacturers to have adequate lead time to redesignodify appliance designs, test
appliances in accordance with required test methaus satisfy the requirements for
certification®® EPA further acknowledges the possibility of “lagjs” at certifying laboratories
that will be faced with a high volume of requesisdll appliance categories subject to Subparts
AAA and QQQQ* Inexplicably, however, the proposed rule containly limited transition
provisions in Subpart AAA, and it fails to containy transition provisions in Subpart QQQQ,
although EPA has specifically requested commentfi@mpossible need for a compliance
extension for single burn rate wood heaters andvar furnaced? EPA must do more to make
the upcoming transition effective and to avoid sevad completely unwarranted consequences
for manufacturers, distributors, and retailers wigithe early stages of the new program. The
following sections address transition issues gelyerelPBA’s comments on the proposed
standards for each appliance category will proeideitional detail on these transition issues.
SeeParts VI.C.2, VII.C and VIII.Cinfra.

1. EPA Needs to Address Transitional Issues fod// Categories of Appliances Subject
to the Proposed Rule, Not Just Woodstoves

As noted above, the preamble to the proposed aiams numerous statements reflecting
EPA'’s recognition of the vital need for transitibsahemes. Moreover, EPA’s proposal of a
grandfathering scheme for woodstoves and pelleestourrently regulated under Subpart AAA
(discussed below) is further evidence that EPAgaes that need. Given EPA'’s recognition,
it is surprising that there are no transitionaMsmns whatsoever in Subpart QQQQ. Absent
any transition provisions, upon finalization of fm@posal, manufacturers must stop selling
appliances for months (or longer) as they scrarabtest appliances and obtain certification in
accordance with the final rule—a challenge madéhallmore daunting by the needless
complexity of the proposed certification procedyseePart.1V.B, test method uncertaintisge

82 See, e.9.79 Fed. Reg. at 6,332, 6,338, 6,339, and 6,82A has long recognized the need to
provide such a transition. As the agency explaingatoposing the current NSPS,

Under section 111(a)(2) of the Clean Air Act, amurse, the construction of
which commences after proposal, is a “new sourceldwever, EPA can set
standards only for classes of wood heaters for kA has identified BDT. To
be BDT, a technology must be available at reasenadt. For wood heaters, an
important element of the cost of a technology & ¢bst of delaying production
while models with that technology are designed @ertified. Thus, BDT applies,
and the standards apply, only to those classeg®wfsources that can meet the
standards with reasonable lead time, as discussded/ b

52 Fed. Reg. at 5,000.
8 3See idat 6,366, 6,370.
84 See79 Fed. Reg. at 6,363.
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Parts V, VI.B.1, VII.B, and VIII.B, and the log-jamsues implicated by the many new appliance
categories that will be regulated by the revisepliaions.

Instead of taking appliances subject to regulatieder Subpart QQQQ out of commerce for
a substantial (and potentially industry-cripplipgyriod of time—something that is sure to result
from the proposed rule as currently drafted—EPAtrposmulgate transition provisions, similar
to those proposed in the revised Subpart AAA, whwchild allow for the continued manufacture
and sale of other appliances for a specified peasiddne following the effective date of the rule.
For example, EPA should grandfather existing hydrbeater models that are qualified under
Phase 2 of the voluntary program. Similarly, farm air furnaces, EPA should grandfather
models currently listed under CSA B415.1-10. ERAWd also delay the effective dates for the
proposed warm air furnace standards for a numbexasions, including, but not limited to: (i)
such appliances are virtually unregulated at imeg (ii) very few accredited laboratories have
experience with the proposed test method (CSA B418). Finally, EPA must provide sell-
through relief to manufacturers of hydronic heatsrd warm air furnaces. In commenting on
the proposed Subpart QQQQ standards below, HPB#d®e®e additional detail in support of
each of these suggestions for how EPA should tiansssues with respect to the new appliance
categories that will be regulated under Subpart QQQ

2. EPA Has Properly Proposed to “Grandfather” Existing Woodstove Certifications

In the proposed revisions to Subpart AAA, EPA matuded certain crucial provisions
necessary to facilitate successful and cost-effedtansition to the proposed Step 1 standard.
Under proposed 8§ 60.532(a), models with current E€¥ifications as of the effective date of
the revised regulations may continue to be manufadtuntil that certification expires or is
revoked, whichever is earlier. EPA also provide§ 60.534(a)(3) that, as an alternative, an
affected wood heather may elect to comply with2@&5 particulate matter standards.

With respect to EPA’s request for comments on wéretihere would be “any critical
economic impacts” were EPA not to allow the “fuly&ar certification period® HPBA
strongly urges EPA to retain a transition peridtetive of the complete certification term the
final rule. EPA correctly notes that it is “impant to avoid unreasonable economic impacts on
[] manufacturers (mostly small businesses) who raefetitional time to develop a full range of
cleaner models® Giving manufacturers less than the full certifica period simply fails to
account for the substantial time and investmentessary for all manufacturers — mostly small
businesses, as recognized by EPA—to undertake segasew product development and
complete the rule’s rigorous new testing and dedtiifon requirements.

This already modest transition period will be esiséto manufacturers taking on the rule’s
assorted demands. It is also needed to avoiddiogj at certifying laboratories facing a sudden
barrage of certification requests for woodstovespag the many other appliance categories that

8 Very few manufacturers would actually have anywhelose to five years between the rule’s
effective date and the expiration date of a cegtfon.

8 79 Fed. Reg. at 6,339.
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are included in the proposed rule. For these regsbis essential that EPA retain the proposed
approach of effectively grandfathering currentifiegtions for the remainder of their legal
lives ®’

3. EPA Needs to Strengthen and Expand Its Proposed $dlhrough Provisions

In its changes to § 60.532(b), EPA proposes a sirtmsell-through period for retailers and
distributors for previously certified woodstoveggellet stoves manufactured before the
effective date of the final rule. EPA rightly regozes that a sell-through time is necessary to
allow the channels of trade to clear for units tliate previously certified, but for which a
certificate has expired. EPA has not, howeveryigiexl nearly enough time to allow for
inventories to clear. EPA provides no justificatior why a six month period would be
sufficient® Merely asserting that this period of time iss@@ablé® does not make it so,
particularly given that the existing Subpart AAAyudations provide for a longer sell-through
period of two year&’ Contrary to the Agency’s assertions of reasomasis, the analysis
prepared by Mr. Charlie Pagean individual with decades of experience in praduc
development, sales, and marketing for various headustry manufacturers, explains why six
months is far too short of a sell-through periéar previously certified models, EPA should
allow for a sell-through period of unlimited durati since standing inventory can have
significant adverse economic effects on distribaitond retailers (and manufacturers), and the
environmental implications of an unlimited selldbgh period arde minimus In addition, EPA
also must include sell-through relief in Subpart@@ The distributors and retailers of these
appliance types are no differently situated thatridutors and retailers of woodstoves and pellet
stoves, and will suffer grievous harm if approgieglief is not afforded (including relief for
models not previously qualified or certified). Bel, HPBA discusses sell-through relief in more
detail when commenting on the standards for eaphaaqze category.

8" n its comments to EPA’s proposed revisions tofaubAAA, HPBA discusses these
transition issues in more detatbeePart VI.C.2,infra.

8 See79 Fed. Reg. at 6,365.
8 Seeid.

% See Int'l Fabricare Inst. v. ERA72 F.2d 384, 392 (D.C. Cir. 1992) (“A conclusetgitement,
of course, does not in itself provide the ‘satisfag explanation’ required in rulemaking.”).

%1 SeeCharles Page, JumpStart Marketing, HPRBEYAILER SURVEY RESULTS— INVENTORY AND
RETAIL SELL-THROUGHTRENDS(MAY 1,2014)(Attachment 7 to these comments) (“hereinafter
Page Report”). Mr. Page has 37 years of indusipgrence that spans the full range of product
development, marketing and sales functions acheskearth industry. He is well recognized as
a modern hearth industry pioneer and expert. tfisaulum vitae (CV) is provided at the end of
his report.
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4. The Proposed Rule’s Provisions for Quality Assurang/Control Plans for
Grandfathered Units Must Be Changed

EPA should address two significant transitionaliéssin the proposed rule’s quality
assurance/control provisions:

First, EPA wrongly assumes that certification entitias epprove and oversee quality
assurance/control plans for models for which dedifons or product clearances were granted
based on testing by other laboratories. Put anethg, approval and oversight of quality
assurance/control plans are not free-standingcesviffered by all laboratories. Instead, those
laboratories that do offer such services link itite issuance of their listing of the model line in
the first instance. What makes quality assuraocg¥cl programs work is the very threat that
the certifying entity will withdraw the certificatn listing. For many grandfathered models,
however, that threat is absent because the tas@igupported certification was performed by
laboratories that do not offer the services necgdsaneet the quality assurance/control
requirements in proposed 8§ 60.533(m). HPBA proptisat EPA address this disconnect by
allowing manufacturers of grandfathered modelsimose between two quality
assurance/control options: (i) to be governed kyéguirements in existing 40 C.F.R. §
60.533(0) until the expiration of the grandfathecedification; or (ii) arrange for the
independent third party certification entity thewrésponsible for overseeing quality
assurance/control plan requirements for safetydstals to begin submitting inspection reports to
EPA for the duration of the grandfathered certifima The latter option ought to be feasible
given that safety-critical and emissions-criticahmgonents of appliances are identical. Of
course, that option depends upon whether the metuméat can reach an agreement with the
laboratory to modify their existing contract (fafsty standard listings) to add a requirement that
EPA receive all inspection reports and manufacttegponses to any identified deficiencies.

Second EPA should also provide manufacturers of grandfathenodels with more time to
develop and submit a plan. Sixty days is not ehdirge to develop and submit a new quality
assurance/control plan. It also is unrealistiafford certifying entities only 30 days to approve
a plan. What happens when that deadline is notaunetto other demands on the lab’s time or
its limited resources in reviewing the proposedilitppassurance plans for each certified model
line that has a valid certification under the 19889PS? Thirty days also is not enough time for
EPA to review and approve the plan, assuming tR# &pproval is even necessary. EPA must
extend these deadlines. In addition, in the etrattthe labs or EPA do not approve a plan
within the time provided, EPA should make it cldaat manufacturers may continue to operate
under their existing quality assurance plans @ntiew plan is approved so long as they have
submitted the plan to the certification body anldas not been disapproved.

5. Requirements Imposed Prior to the Effective Date ofhe Final Rule are Invalid

The proposed rule includes requirements that ERAgses to imposgarior to the issuance
of a final rule. For example, 8§ 60.533(a)(1) & firoposed rule requires thator to the
effective date of the final rulethe manufacturer must submit to EPA the infororatequired in
paragraph (b) of that section and follow eitherdbsification process in paragraphs (b) through
(e) of that section or the certifying entity basggblication process specified in paragraph (f) of
that section. Section 60.533(d) also purportetpire thaprior to the effective date of the
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final rule the Administrator will issue the certificate foretimost stringent particulate matter
emission standard that the unit meets under 8 8(a»8r (b) of the proposed rule, as applicable.
Finally, in 8 60.534(b), the proposed rule provitlest “Method 5H is no longer allowed for
certification testing.” It appears that EPA intertd prohibit Method 5H upon issuance of the
proposed rule, rather than on the effective dateefinal rule. Nothing in the Administrative
Procedure Act or well-settled precedent gives BfAauthority to do s&. The 1990 NSPS
remains in full force and effect until replacedafinal rule after notice and comment.

G. EPA MusT REVISE THE DELEGATION PROVISIONS TO REQUIRE EPA TO RETAIN SOLE
ENFORCEMENT AUTHORITY OVER REPORTING AND RECORDKEEPING , REVOCATION OF
CERTIFICATION , AND HEARINGS AND APPEALS PROCEDURES

The preamble to the proposed rule states thatefftjtent of the delegation section is to
clarify the regulatory provisions for which the ERAs retained sole enforcement authority
(definitions, compliance and certification, testthoals and procedures, laboratory accreditation,
reporting and recordkeeping, revocation of cediiien, and hearings and appeals
procedures)® The text of the proposed rule, however, doeseftct this intent, and EPA
must revise the text to conform it to the statem@mthe preamble.

Specifically, the delegation provisions in the prsed rule (88 60.539a, 60.35482, and
60.5494) require EPA to retain only the authoritieatained in the provisions governing
definitions; compliance and certification; test hwds and procedures; and laboratory
accreditation. Given EPA’s statements in the pidaqnthis is clearly a drafting oversight on
EPA’s part? It is critical that EPA correct this error in tfiral rule. Requiring EPA to retain
authority over the provisions governing reportimgl aecordkeeping, revocation of certification,
and hearings and appeals procedures is importamsiaring uniform application of these
important provisions across the country. For eXapipmakes no sense to require
manufacturers and laboratories to be regulatedabipws states with the power to implement and
enforce revocation of certifications. Nationwid@farmity is absolutely necessary in this area.

V. COMMENTS ON PROPOSED TEST METHODS

If EPA’s proposed standards are to have any meaniagplication, they must be backed by
sound test methods, supported by a rigorous dewedopprocess. While some of the methods
EPA has proposed reflect such a level of rigorettare hopelessly flawed—both as a matter of
law and of technical merit, reasonableness, anctipadility.

HPBA'’s comments on EPA’s proposed test methodsecemt two key points:

%25ee5 U.S.C. § 553(b), (dsee also Tedori v. United Stat@d1 F.3d 488, 492 (9th Cir. 2000);
United States v. Springe854 F.3d 772, 776 (8th Cir. 200&weet v. Sheaha@35 F.3d 80, 87
(2d Cir. 2000)Matter of Appletree Markets, Ind9 F.3d 969, 973 (5th Cir. 1998tackfeet
Nat’'l Bank v. Rubin890 F. Supp. 48, 53 (D.D.C. 1995).

%379 Fed. Reg. at 6,367.
% Existing § 60.539a requires EPA to retain thesbatities.
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First, EPA has not satisfied its obligation to use casss-based test methods under Section
12(d) of the National Technology Transfer and Acdsement Act of 1995 (“NTTAA™® and
related guidance from the Office of ManagementBndget (“*OMB”).*® Specifically, EPA
improperly abandoned key components of severalaaleest methods developed by ASTM (a
well-known voluntary consensus standards-settiggrmzation) and substituted government-
unique components in their place. In so doing, EiRPAnot make either of the required NTTAA
findings with respect to the components of the ASTikthods that it proposes not to uise.,(
that use of ASTM voluntary consensus-based metbatponents would be “inconsistent with
applicable law or otherwise impractical”). Testthwals are a bundle of components, where each
component is a necessary part of the whole. FarAN compliance to have any meaning, EPA
cannot simply “cherry-pick” discrete componentsira relevant consensus-based test method,
while substituting government-specific componefgswhere. Yet, here, EPA has done
precisely that, running afoul of its NTTAA obligatis.

Second even setting NTTAA concerns aside, EPA’s proptsalubstitute government-
specific components in place of consensus-basedttiod components finds no basis in the
record for this rulemaking, nor are its proposathnically sound. These shortcomings are
explained in detail in comments by the Lab Coatiffbwhich HPBA supports in full and hereby
incorporates by reference.

We discuss these two key points in further detalib in Part V.C. Before doing so, we
will provide a brief overview of the relevant sttty requirements in Part V.A. We will also
summarize the consensus-based methods implicatdekproposed rule and provide some
background on those methods relating to NTTAA coamgle in Part V.B.

A. LEGAL BACKGROUND

1. Basic NTTAA Principles

Section 12(d)(1) of NTTAA specifically requires thiall Federal agencies and departments
shall useiechnical standardshat are developed or adoptedvmyuntary consensus standards
bodies using such technical standards as a means tpaatrpolicy objectives or activities
determined by the agencies and departments.” (esigpdded). This mandate is subject to

%15 U.S.C. § 272 Note.
% NTTAA § 12(d)(3).

%" The Lab Coalition has submitted separate commendsr separate coveGee generalfEPA
Accredited Wood Burning Appliance Emissions Testiadporatory Coalition, “RE: EPA’s
Proposed Hearth Appliance New Source Performaranedatds” (Apr. 30, 2014) (to be
docketed at EPA-HQ-OAR-2009-0734-****) (hereinaftéktab Coalition Comments”). The
Lab Coalition is “an ad hoc group organized to eewand submit comments on the proposed
standards regarding areas of great concern totlegpendent laboratories which have vast
experience and detailed technical expertise irp@rormance of the testing required to assess
emissions performance.” Lab Coalition Commentk. alts members include eight EPA
accredited test laboratories located in the U.8.@anada.
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exception where use of voluntary consensus stasdendld be “inconsistent with applicable
law or otherwise impracticaP® As discussed below, these exceptions are narres, @md must
be supported by findings and explained to OMB.

With respect to the “inconsistent with applicatade/l exception, EPA has regularly used
voluntary consensus standards developed by ASTM#red consensus standard-setting bodies
in prior CAA and other environmental rulemakingg;luding other rulemakings under Section
1111 EPA, thus, plainly has legal authority to usewndéry consensus standards under
Section 111, so long as they are consistent with'&8etermination of BSER for the source
category.

Though NTTAA itself provides little definitional gs, it is clear that the “otherwise
impractical” exception is also limited. The OMBr@ilar defines “impractical” to include
“circumstances in which such use would fail to seitve agency’s program needs; would be
infeasible; would be inadequate, ineffectual, ilveght, or inconsistent with agency mission; or
would impose more burdens, or would be less usgfah the use of another standatd.”
Despite such seemingly broad language, NTTAA'sslagjive history confirms that the
“otherwise impractical” standard is a narrow orederring to it as an “exceptional situatiof
Further, as discussed in detail below, none ofithpractical” circumstances described in the
OMB Circular are implicated by EPA’s use of thewmiary consensus standards relevant to this
rulemaking. If anything, ASTM voluntary consenstsndards arkessburdensome anchore
useful than alternative government-unique standards

% NTTAA § 12(d)(3). Revised Office of ManagementdaBudget (“OMB”) Circular A-119 is

the leading source of guidance on NTTAA complian€ais document reiterates the core
NTTAA mandate to use standards developed by valymansensus bodies but reframes it as a
requirement to use voluntary consensus standamdgeti of government-unique standards”
except where the NTTAA exceptions apply. Rev. 8#119, § 1 (1998).

% NTTAA § 12(d)(3). EPA does not dispute these basinciples: the preamble expressly
recognizes that NTTAA “directs the EPA to use vadup consensus standards . . . in its
regulatory activities unless to do so would be maistent with applicable law or otherwise
impractical.” 79 Fed. Reg. at 6,372.

10 5ee, e.g.Standards of Performance for New Stationary Sesuand Emission Guidelines for
Existing Sources: Commercial and Industrial Solidsté Incineration Units (“CISWIs”), 76

Fed. Reg. 15,704, 15,749 (Mar. 21, 2011) (decidipgn the use of several voluntary consensus
standards pursuant to NTTAA); 76 Fed. Reg. 2,05382(Jan. 12, 2011) (“adding the most
current versions of applicable ASTM standards #flatv flexibility in the use of mercury-
containing thermometers” to EPA regulations untlerfoxic Substances Control Act (“TSCA”)
and the CAA).

191 Rev. Cir. A-119 § 6(a)(2).
1925eeH. Rep. No. 104-390, at 25 (1995).
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2. Specific NTTAA Issues Implicated in this Rulemaking

HPBA stresses the following key principles and regjuents that are of special relevance to
this rulemaking, each of which supports the uselgivant voluntary consensus-based standards
and test methods in this rulemaking:

* NTTAA “standards” include performance standards,slemethods, and compliance
algorithms. The OMB Circular defines “standards” broadlynclude not only
performance standards but also the test methodsanpliance algorithms by which
compliance with performance standards is to be meds®

* NTTAA compliance requires agency adoption of relevaoluntary consensus test
methods in full, except where deviations are supedrby one of NTTAA’s exceptions.
An agency does not satisfy its NTTAA obligationsrete by “cherry-picking” from a
relevant test method, without regard to whethehexdts deviations from the method
can be justified under either of the NTTAA excepso Test methods are the sum total of
a number of discrete components, with each compgdre2ng an integral part of the
whole. Accordingly, NTTAA compliance has no meanihNTTAA does not apply to
each component, with “illegality” or “impracticafitfindings implicated for each
discrete test method element that an agency seekstitute a “government-unique”
component for. If this were not the case, NTTAnpliance would require nothing but
the token use of a single element of a complexnethod, leaving the agency complete
freedom to substitute government-unique comporfentsll other components.

Congress could not have possibly intended suchtarpretation of NTTAA. To the
contrary, each departure from a relevant voluntansensus method must be supported
under NTTAA, and just because any one deviatiomfeomethod may be supported does
not mean that others will &% 1°°

193 Rev. Cir. A-119 § 3(a)(2) (defining “standard” aftelchnical standard” to include, among
other things, “test methods and sampling proceduries 8§ 3(c) (defining “performance
standard” to include, among other things, “critéaaverifying compliance”)see alsiNTTAA,
8 12(d)(5) (defining “technical standards” to indéu“performance-based . . . technical
specifications”).

194 The Revised Circular defines “use” of a standarthean “incorporation of a standard in
whole, in part, or by reference.” Rev. Cir. A-18%(a)(1). But this does not mean that agencies
can avoid making NTTAA exception findings for thartsnot used. If it did, NTTAA would be
reduced to a nullity. The same conclusion redudts the requirement of the Revised Circular
that agencies must use voluntary consensus stamtiarieu of” government-unique standards.
Id. 8 6. If an agency must do so, it must use staridards (or its relevant, NTTAA-supported
parts)in lieu ofany potential alternative government-unique speatibns, to the extent

NTTAA'’s exceptions do not applyid. (emphasis added). Again, these provisions have n
meaning if not applied to each component of thedsed.
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* Agency participation in voluntary consensus standadevelopment is intended to
promote agency use of voluntary consensus standafd$ TAA requires agencies both
to (1) consult with voluntary consensus standattirgebodies during the regulatory
process and also (2) participate in the voluntarnsensus standard-setting process when
appropriate®® Agency participation is required for the exprpagpose of
“[e]liminat[ing] the necessity for development oamtenance of separate Government-
unique standards®’

» Agencies must adequately justify decisions not se @pplicable portions of relevant
voluntary consensus standardd/Vhere one of the two exceptions permitting use of
voluntary consensus standards (or components thenagortedly applies, the head of
an agency rejecting use of voluntary consensuslatda must submit to OMB an
explanation of the reasons for invoking one of XAETAA exceptions'®® The preamble
to a proposed rule must include notice of any intemse a government-unique standard
in lieu of a voluntary consensus standard, musttifiethe relevant voluntary consensus
standard/s, and must provide an explanation fogtivernment’s proposal not to use
it.2°° In any final rule, the agency must acknowledge mspond to all comments on the
agency'’s proposal not to use relevant voluntaryseosus standards and provide and

1% Sedn the Matter of Guidelines for Evaluating the Hnfffects of Radiofrequency Radiatjon
12 F.C.C.R. 13494 (1997). This decision clearlymrts the “bundle of sticks” view of test
methods and standards, and the need to make NTih&d#A@s on that basis.

198 NTTAA § 12(d)(2) (directing that “Federal agencasd departments shall consult with
voluntary, private sector, consensus standardsbadid shall, when such participation is in the
public interest and is compatible with agency aegattmental missions, authorities, priorities,
and budget resources, participate with such bodidse development of technical standards”);
see alsdRev. Cir. A-119 § 4(a)(1) (“The [NTTAA] and the Cular encourage the participation
of federal representatives in [consensus standboigs to increase the likelihood that the
standards they develop will meet both public andape sector needs.”).

197 Rev. Cir. A-119 § 7(a)(1). A January 2012 memdtan, jointly issued by OMB, the U.S.
Trade Representative, and the Office of ScienceTaatinology Policy, further confirms the
importance of agency participation in private stdesetting and appeals to agencies to actively
engage in the process: “When an agency commitstmperative standards development effort
with industry, that commitment should be maintairesiresources permit, and the resulting
standards should be used where feasibBe&Aneesh Chopra, Miriam Sapiro, and Cass R.
Sunstein, Memorandum for the Heads of Executiveatepents and Agencies, Principles for
Federal Engagement in Standards Activities to Asklidational Priorities, No. M-12-08 (Jan.

17, 2012), at 3available athttp://www.whitehouse.gov/sites/default/files/omieimoranda/2012
/m-12-08.pdf.

18 NTTAA § 12(d)(3).
19 Rev. Cir. A-119 § 11(a).
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explain its final decisioh*® These steps are in addition to the annual rempdif use of
government-unique standards (and explanation sbreafor such standards) to OMB.

3. Other Principles Guiding EPA’s Selection of Test Méhods

Apart from and in addition to those requirementpased under NTTAA, EPA must ensure
that its selected test methods can be supportadredter of good science and reasonable
regulation.

First and foremost, EPA is obligated to ensure itsgiroposed test methods support and do
not interfere with its identification and subsequiemplementation of BSER under Section 111.
To the extent that its test methods would do suse¢methods agerforceillegal and cannot be
justified under the CAA.

In addition to insuring compatibility with BSER, BRalso must ensure that its test methods
are technically sound, practical and cost reasenabimplement. There is a wide range of
choices to be made in formulating each elementte$tamethod. Each one has potentially
significant implications with respect to—among atttengs—the accuracy and precision of the
test results, and their “real world” representate®s. EPA’s job is to determine which of those
existing test methods that may be practically eryguddbest accounts for the range of relevant
considerations.

With respect to this rulemaking, HPBA takes theitms that relevant ASTM methods—
developed through an established consensus-bas@ddiiven process involving EPA, states,
and industry—are fundamentally more sound tharatemially-developed, untested alternatives
proposed by EPA for certain appliance categorigsgese ASTM methods further are fully
consistent with EPA’s standard-setting obligatiander Section 111.

B. RELEVANT VOLUNTARY CONSENSUSTESTMETHODS | MPLICATED IN THIS RULEMAKING .

In the seven or more years preceding the propdsheaevisions to the NSPS, a number of
voluntary consensus-based test methods have beeloded (and revised), specifically for the
purpose of eventual EPA adoption in new and updasidential wood heater standards. This
work reflects considerable effort and expense lyHbkarth Industry, EPA and other
stakeholders, and has resulted in the followinghoes:

 ASTM E2515-11 Standard Test Method for DetermimabbParticulate Matter
Emissions Collected by a Dilution Tunrféf: This method, essentially a re-codification
and refinement of EPA Method 5G-3, is designed ¢éasare particulate matter emissions
in an assortment of hearth appliances, includingdstoves, pellet-burning appliances,

191d. § 11(b).
Sedd. § 9.
112 Seehttp://www.astm.org/Standards/E2515.htm.
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factory-built fireplaces, masonry fireplaces, magdreaters, indoor furnaces, and indoor
and outdoor hydronic heaters.

* CSA test procedure B415.1-10: This method inclymesedures used to measure
efficiency using the stack loss method. It alsdudes provisions specifying fueling,
operation and data reduction procedures for detengpiparticulate matter emissions
from warm air furnaces, as well as performancedstads for these appliances.

« ASTM E2779-10 Standard Method for Determining Rattite Matter Emissions from
Pellet Heater$** This method specifies the fueling, operating, dath reduction
procedures for determining particulate matter elmnssfrom pellet heaters. This method
expressly incorporates the E2515 dilution tunnethme for particulate matter emissions
measurements.

« ASTM E2780-10 Standard Test Method for Determirffagticulate Matter Emissions
from Wood Heater$!® This method specifies fueling, operating ancdatiuction
procedures for determining particulate matter elmmssfrom woodstoves. It is a re-
codification and refinement of the current verskiA Method 28, specifically intended
for regulatory implementation in EPA’s revised SatipAAA regulations.

« ASTM E2618-13 Standard Test Method for MeasureroéRfarticulate Emissions and
Heating Efficiency of Outdoor Solid Fuel-Fired Hpdic Heating Appliance$® The
ASTM outdoor hydronic heater test method speciiieting, operating, and data
reduction procedures for determining particulatéten@missions and efficiency for
cycling hydronic heaters. The method specifiesafscordwood fuel for batch fired
models, and pellet or other fuels specified byrttamufacturer for continuous feed
models. It requires testing at several specifiegt loutput rates.

0 Annex Al: Annex Al to the ASTM hydronic heater netiprescribes a cordwood-
based method for testing of full thermal storagdrbgic heater models.

0 Annex A2: Annex A2 to ASTM E2618-13 prescribesoadevood-based method for
the testing of non-integral partial thermal storagdronic heater modefs’

13 |n the proposed rule and preamble, EPA refereacsnewhat less recent version of ASTM
2515 (ASTM 2515-10, rather than the 2011 editione presume that this was in error and urge
EPA to correct this reference throughout and ag@@y¥M 2515-11 in its final rule.

114 Seehttp://www.astm.org/Standards/E2779.htm.
115 Seehttp://www.astm.org/Standards/E2780.htm.
116 Seehttp://www.astm.org/Standards/E2618.htm.

27 The preamble specifically refers to potential as§o]ne or more versions of Appendix X2
being considered as part of ASTM work product WKZB5 79 Fed. Reg. at 6,345. This
reference erroneously implies that Annex A2 to ASERB18-13 has not been finalized. To the
(Continued...)
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1. The ASTM and CSA Methods Implicated Here Have BeeRigorously Developed in
Conformance with NTTAA’s Expectations.

Each of the above ASTM and CSA methods clearlyifiegalas a voluntary consensus
standard under NTTAA. Both ASTM and CSA are weltagnized voluntary consensus
standard-setting bodies, with extensive history expkrience in the development of test
methods in this and other areas. Moreover, eatiese methods was developed through
rigorous adherence to current ASTM and CSA proaegjwrnder which a single stakeholder with
the merits on its side will prevail.

ASTM International is accredited by the Americartibiaal Standards Institute (“ANSI”) as
a Standards Development Organization. ASTM'’s mtaces reflect vigorous emphasis on
openness, transparency, objectivity, consensusmanids-based deliberatidi® The process
begins at the subcommittee level (in this casec&uimittee E06.54 on Performance of Solid
Fuel Burning Appliances). While only ASTM membevstes count in required ballot returns
and majorities, participation in subcommittee maggiand submission of comments on ballots is
open to any interested person, and all commentseated equally. In establishing
subcommittee membership, ASTM requires that “Us&gnsumer,” and “General Interest”
comprise a majority over “Producer” members, crgptin internal check against any possible
industry bias.

All proposed ASTM standards (amdy change to an existing ASTM standard) must be
approved by letter ballot at each of two levels: $nbcommittee, and the main commifteeAt
the subcommittee level, participants are affordedramum 30 day voting period, at the
conclusion of which there must be at least a 60rmeand a two-thirds majority for any vote
either in the affirmative or negativéll negative ballots (votes objecting to the changestrbe
addressed. A negative ballot will be considerdtbadl, persuasive, or not-persuasive. While
editorial changes will not change the content sulits of the vote, any persuasive negative ballot
raising substantive concerns requires a changeeahdlloting of the subcommittee. If a
negative ballot is deemed not-persuasive, reasaiss Ine provided for the determination. At the
main committee level, another 30 day voting persogrovided, and a 60% minimum return and
90% affirmative vote is required for the standaradlmange to pass. As at the subcommittee
level, all negative ballots must be addressed. edegr, the main committee must review all
subcommittee findings regarding not-persuasive teghallots, and reach a two-thirds majority
vote on the findings. The ASTM Committee on Staddaonducts a final review of all
standards actions to ensure adherence to ASTMIsaug process requirements.  All existing
ASTM standards must begin the process of beingeéyireissued, or withdrawn within a period

contrary, Annex A2 currently exists in mandatorg éimal form, having been issued concurrent
with the other 2013 revisions to ASTM E2618-13.

118 See generallfRick Curkeet, ASTMBTANDARDS DEVELOPMENT (undatedfAttachment 8 to
these comments).

119 |n addition, the ASTM Society will review the stard or change if requested by either the
subcommittee or main committee.
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of five yearst?® In short, these procedures are designed to iflsate minority of one (even if
that person or entity is not a member of the subodtee) will prevail, if that person or entity
has the merits on his side.

2. EPA Has Patrticipated in the Development of All Releant ASTM Methods, As
Required By NTTAA.

EPA'’s participation in the development of thesehods underscores the relevance of those
standards and their fitness for use in this rulengak EPA is an organizational member of
ASTM, with a long history of active participation the development of ASTM standards. As
required under NTTAA, EPA has been consistentlpined in the proceedings to develop each
of the above-listed methods. While required by@B Circular implementing NTTAA, its
participation was far more thgmo formg EPA representatives on the ASTM work groups
almost always attended and participated in meetaingsconference calls and made their views
known on the issues under consideration. The dafdtieir participation clearly supports the
view that the Agency, like the industry participgritelieved that these efforts would yield test
methods which could be used in the revised NSP& ano.

3. EPA’s Position That Lack of Participation by StatesOr Other Parties in the ASTM
And CSA Proceedings Warrants the Effective Reopengof Those Proceedings in
This Rulemaking Proceeding Is Unfounded.

EPA has solicited comments and supporting datdl@sjects of all of the ASTM test
methods that it is proposing for use, based upoems about the level of participation among
states in developing thetft: In particular, during development of the origid@8TM hydronic
heater test method for cycling units, some stageaine concerned that ASTM’s Intellectual
Property Policy required them to turn over stateliactual property and would prevent this
work product from entering the public domain. Aeault, some state regulators resigned from
ASTM’s Subcommittee E06.54 on Solid Fuel Burningphgnces, which oversees the
development of the ASTM test methods relevant imrilemaking-*

120t eight years expire and a standard has not biker revised or reissued, then it is

automatically withdrawn.
1215ee79 Fed. Reg. at 6,341-42.

122 The decision to withdraw in the first instancéisd to understand. ASTM'’s website
identifies no less than 13 state regulatory agsrasegeneral “organizational” members of
ASTM, a number of which are from the very stated thave raised concerns with EPBee
http://www.astm.org/MEMBERSHIP/memborg/index.htind states have long been robust
participants in the development of ASTM standandiany of which have later been applied in
federal regulatory efforts. Moreover, the “inteli@al property” in question would consist of any
language offered for use in the standards, whictlijhhaeems a sufficient basis for the radical
step of resigning from the committee.
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Leaving aside the legal significance of this is$tfleA overstates the facts. While the level
of state participation varied, states in many case® played and continue to play a role,
including agencies that formally resigned from AS$Mubcommittee E06.54> Moreover,
one of the ASTM test methods of relevance to thismaking (the dilution tunnel method) was
finalizedbeforeany concerns about state participation ever aaysgyet others may not have
even been of interest to state regulatoes, fnasonry heater method). And the lack of
participation by states in the development of thgimal ASTM test method for cycling hydronic
heaters (ASTM E2618), was rendered entirely modhbyrecent revision of that method to
conform it to EPA Method 28 WHH, a method that wlaseloped with robust state agency (and
industry) participation. Some state agencies pisticipated in the development of the ASTM
TM for Partial Thermal Storage models.

Likewise, there can be no questioning key stakedratd/olvement in the development of
CSA’s method for measuring the overall efficienéyearth appliances, and for emissions
testing of warm air furnaces (B415.1-169. As recognized by EPA, the CSA “process brings
together volunteers representing varied viewpants interests to achieve consensus and
develop a standard,” and “CSA worked for years evetbpment of this test method that has its
roots in earlier U.S. efforts on wood heaters/ssdVv& The Task Group charged with
development of the CSA B415.1-10 broadly includethlgovernmental and non-governmental
stakeholders, representing manufacturers, regylagencies, users and general intef&st.
While no U.S. state was a member, there was rdbaisadian governmental participation,
including participation by Environment Canada aedgesal Canadian Provinces. Mr. Peter
Westlin from U.S. EPA was also a member of the Taskup?’

C. EPAMusTUSE THE RELEVANT ASTM AND CSAMETHODS, ABSENT NTTAA FINDINGS
TO SUPPORT USE OF ALTERNATIVE “G OVERNMENT -UNIQUE” M ETHODS OR
SPECIFICATIONS .

EPA is obligated to use the voluntary consensusnethods identified above, absent
NTTAA exclusionary findings supporting “governmamtique” methods or substitute
provisions. Here, EPA’s proposed test methods$udnag its deviations from various ASTM
method specifications, fall short of its NTTAA cohamce obligations in a number of areas.
And regardless of its NTTAA obligations, EPA’s poged alternatives are unsound from a
technical standpoint and in other respects. Weudseach of the relevant test methods
proposed and HPBA'’s concerns with them in detdidwe We will conclude this section by

123\1any state agencies that have formally resignenh 68 TM Subcommittee E06.54 remain on
the relevant ASTM distribution lists and providerooents on draft documents and ballots.

124 5ee79 Fed. Reg. at 6,347.
1251d. at 6,346.

126 Robert Ferguson, BEF SYNOPSIS OF THEDEVELOPMENT OF THECSAB415.1-2010
STANDARD (WITH Focus oNSoLID FUEL FIRED WARM AIR FURNACES) (Dec. 1, 2010), at 2
[EPA-HQ-OAR-2009-0734-0217].

1271d. at 6-7.
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addressing the compliance algorithm that EPA hapgsed for all appliance categories. This is
a radical new approach for determining compliamgth significant implications for BSER
determinations using any of the existing datab&wesffected appliance categories.

Accordingly, a sophisticated statistical modelingthod was needed to evaluate its implications.

1. Generic Methods

HPBA agrees with EPA’s proposal to incorporate ASERB15-11 and CSA procedure
B415.1-10 in its methods for each of the heartHiappes covered by the proposed rule. EPA
has proposed to use ASTM E2515-11 “for the samp@imdyanalysis portion for all the
appliances” under the proposed rtA&.This approach is well-supported under NTTAA and
from a technical standpoint, and HPBA fully suppdhtis proposal. For the same reasons,
HPBA likewise supports EPA’s determination to usAC115.1-10 for purposes of efficiency
testing throughout the proposed rule.

2. Appliance-Specific Methods

In addition to the generic methods discussed allewé, has proposed separate test methods
for each of the subcategories of appliances coveneér the proposed rule. These appliance-
specific test methods provide detailed instructifmmshe operation of appliances during testing
to assure that smoke is generated in a reasonab$ystent manner and in a way that bears some
relation to consumer use patterns. The appliapeeHsc methods further specify compliance
algorithms,i.e., how test data is to be aggregated for purpospsodifucing values in the format
of prescribed emission limits, in order to deterendompliance. We discuss EPA’s proposed
appliance-specific methods in detail below, withegie toward NTTAA compliance and other
legal and practical issues.

a. Pellet Appliances

HPBA agrees with EPA’s proposal to incorporateAlsd M method for testing of pellet
heaters, ASTM E2779-10 (Standard Method for Deteimgi Particulate Matter Emissions from
Pellet Heaters) in the proposed rtié. This method, like all ASTM methods, was devetbpe
through a rigorous voluntary consensus-based psdnea well-recognized voluntary consensus
standard-setting body. It is thus fully NTTAA coliamt. Not surprisingly, neither EPA nor any
stakeholder has identified any reason why appboadf ASTM’s relevant pellet stove method
would conflict with law or be otherwise impractical

b. Woodstoves

EPA'’s proposed revised standards for woodstoveteogriate use of proposed Method 28R,
a revision to the existing EPA woodstove test metfMethod 28). HPBA strongly objects to

12879 Fed. Reg. at 6,342.

129 5ee id (“E2779-10 is a sound method for measuring emissfrom pellet heaters/stoves and
includes reasonable measures to reduce testing foostontinuously-fed appliances, and we are
proposing its use.”).
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EPA'’s proposed Method 28R as contrary to NTTAA.isTihethod omits or modifies important
specifications and procedures included in ASTM ERTI8—a voluntary consensus-based
method developed specifically in response to isgileggtified in the course of 25 years of testing
under the current Subpart AAA. To put it anothayywMethod 28R “Christmas-trees” the
ASTM method, invoking certain parts of it while stibuting for others EPA’s own preferred but
unsupported specifications. Because these departannot be justified under NTTAA (as they
each must b€%, they are unwarranted. And, as persuasively dsimated by the Lab Coalition,
EPA'’s proposed substitutes are technically unsound.

1. EPA’s Proposed Deviations from ASTM E2780-10

EPA proposes to deviate from the ASTM method ety of ways. The following
departures from the ASTM method are particularlpantant:

» Low burn rate/alternative low burn rate specifioati: EPA Method 28R specifies a low
burn rate of 1.0 kg/hr, whereas the ASTM methodigs a low burn rate of 1.15 kg/hr.
Moreover, the ASTM method (but not Method 28R) uries an alternative procedure for
specifying the low burn rate, which was borroweshirCSA B415.1-10. It provides for
a low burn rate that is a specified percentagevbéte high burn rate for the appliance,
an approach referred to as a “turn down ratio.”ABRSs not proposed to allow this
alternative low burn rate determination procedure.

» Four burn rates versus three: Method 28R reqtessng at four different burn rates,
whereas the ASTM method requires testing at thiféereint burn rates.

o Startup procedures: EPA’s proposed Method 28Rirdites the 5 minute startup period
currently allowed under Method 28. The ASTM metlspécifically incorporates a 5
minute startup period, as well as an additionas@fbnd increase in startup time per
cubic feet of firebox volume, so as to better actdar concerns about repeatability and
reproducibility of test results.

» Firebox loading instructions: EPA has proposedrahiit manufacturers from
specifying loading instructions and designatingubkime of the firebox to be used for
testing, in light of the possibility that some cangers may not follow such manufacturer
instructions. ASTM specifically considered sugbravision but rejected it.

» Test fuel specifications: Method 28R deviates flamumber of test fuel specifications
currently included in Method 28, as well as the Abimethod. For example, EPA has
proposed to tighten the fuel moisture content (fddn 25 percent to 22.5 percent +/- 1
percent); fuel load weight range (from 7.0 [bAt- 0.7 Ib/ff to 7 Ib/fE +/- 0.07 Ib/fE);
and test-initiation coal-bed weight specificatidmo 20 - 25 percent to 22 percent +/- 1
percent of fuel load weight).

130 5eepart V.A.2,supra
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2. EPA Has Failed to Justify Its Departures from tI&TM Method under NTTAA.

In the preamble, EPA appears to take the positiahits proposal to use ASTM E2780-10
and other test methods part fulfills its NTTAA compliance obligations, despitke absence of
any finding that portions not used are either amytto law or otherwise impractici® EPA,
however, cannot fulfill its NTTAA obligations meyeby using part of a method, where use of
that method’s remaining parts is neither contrarlatv nor otherwise impractical. NTTAA
clearly contemplates that determinations undeeegception must be made for each test
method specification from which an agency interddaviate-*?

Not only has EPA failed to make any such deternonat it has no legal or factual basis for
making them. To justify any of its departures fréi®&TM E2780-10 as contrary to law, EPA
would need to demonstrate a clear conflict betwagglication of the particular test methods and
the CAA’s BSER standard or other some other staguioregulatory requirement. We see no
basis for finding any such conflict.

Similarly, there would be no basis for EPA to méke “otherwise impractical” findings for
any of the specifications in question. ASTM E27&0was developed by a well-recognized
voluntary consensus standard organization, with’ER&tive involvement, specifically to
correct flaws and refine EPA Method 28, to reflihet past 25 years of experience. To date,
EPA has provided no basis for a claim that ASTM &2i5 in any way “impractical.” In voting
on the various ASTM specifications at issue, EP®endiled any negative ballots in
objection™®® Likewise, EPA has not identified any data quationcerns or other such
circumstances that would warrant application of et 28R or any other alternative
government-unique standard here.

Since there are no grounds to support any postialeg that the provisions for which EPA
proposes substitutes are contrary to law or ottsenwnpractical under the circumstances here,
EPA'’s proposal to deviate from E2780-10 in thiserméking violates NTTAA. In any event,

131 See79 Fed. Reg. at 6,372 (listing voluntary consemsethods proposed either in full or in
part, and articulating no NTTAA “contrary to lawf totherwise impractical” findings for
methods used only in part).

132 SeePart V.A.2,supra

133 EPA did, however, express reservations aboutnthveblirn rate specifications, but never
presented data or analyses supporting its resengtmuch less file negative ballots in

objection. In the preamble, the most that EPAsanabout ASTM E2780-10 is that it simply
“do[es] not agree with all the changes that ASTM heade for adjustable burn rate wood
heaters, and some provisions are not as proteasivee, and some states, now believe they need
to be.” 79 Fed. Reg. at 6,342. Of course, fordasons discussed here and in the Lab Coalition
Commentssupran.97, there is good reason for each of the ASTMifpations, and each finds
strong support in the existing data and analy8ag.even to the extent EPA maintains
disagreement with the ASTM method (one in whidhaitl a leading role in developing), that is a
far cry from suggesting, much less demonstratimaf, the ASTM method is in any way
impractical.
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even if NTTAA compliance were not at issue here,lthb Coalition’s comments demonstrate
why EPA'’s proposed substitutes are technically undaand impractical.

c. Hydronic Heaters

EPA'’s proposed test methods for hydronic heatdfersiiom similar flaws as the proposed
test methods for woodstoves. EPA has not satigi§eabligation to use applicable voluntary
consensus test methods for hydronic heaters, héailegl to make NTTAA exclusionary
findings supporting “government-unique” methodspecific substitute provisions. In addition,
EPA'’s proposals are technically unsound on thetsét the reasons provided in the Lab
Coalition’s comments.

As a threshold matter, EPA proposes to subjectdmydmeaters of all types—including
standard cycling units, heaters equipped with laHermal storage unit, and heaters equipped
with partial thermal storage—to a single set of@®nance standards. However, because of the
technical distinctions across these various typés/dronic heaters—and the different methods
that have been developed over the years to adihess differences—we address the test
method issues for each type of hydronic heaterragglg in the subsections that folldw.

1. Cycling Hydronic Heaters

Precisely what EPA has proposed for testing cyaiaglels is unclear. It appears that, for
Step 1, manufacturers of cycling models generaligtmise proposed Method 28 WHH to
measure heat output (MMBtu/hr), and must use Me®WHH in conjunction with E2515-
11'%°to measure particulate matter emissions (Ilb/MMBat output}>** ASTM’s method for
cycling models—ASTM E2618-13—is not proposéd.

1341n doing so, we note that EPA has in many cas&sifto make clear precisely what methods
are intended to apply for each type of applianakwage EPA to clarify ambiguities in the final
rule. EPA must ensure that, regardless of whahaoakst are ultimately required, the methods and
their application are clear and unambiguous to rfaaturers and laboratories responsible for
conducting testing and certifying compliance. Etedt method provision must specify precisely
those units to which it applies, and whether itlegspat Step 1, Step 2 (or Step 3), or both. As it
stands, the lack of clarity in the proposed rutes method provisions precludes effective
understanding and implementation of the rule, amthér inhibits meaningful comment.

135 As stated above, HPBA supports EPA's decisiors®ASTM E2515-11 (dilution tunnel
method) as a general matter.

136 proposed Method 28 WHH replaced EPA’s prior MetBBdDWHH in late 2011 and has
been used in EPA’s voluntary partnership prograer since.

137 The text of the proposed rule fails to specify aeyuired test fuel for cycling models in Step
1, but the preamble indicates that manufacturerst test with both cribwood and cordwood.
HPBA’s comments on proposed Subpart QQQQ addregstwhimproper for EPA to require
testing with both fuel types. Moreover, even istivere appropriate, EPA has not proposed the
(Continued...)
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At Step 2/3, it appears that manufacturers mushagse proposed Method 28 WHH to
measure heat output (MMBtu/hr) and Method 28 WHIdanjunction with E2515-11 to
measure particulate matter emissions (Ib/MMBtu loedput). Although the proposed regulatory
text is unclear, the preamble states that manufarstare required to test and certify using only
cordwood at Step 2/3° Again, that proposal is confusing given Method/2BH’s
requirement to test with oak cribs and EPA'’s falte identify a method for testing cycling
models with cordwood*

i. EPA’s Proposed Deviations from ASTM E2618-13

Given their shared genesis, EPA Method 28 WHH a8dM E2618-13 have much in
common. As discussed in the Lab Coalition’s comimehe predecessor to Method 28 WHH,
Method 28 OWHH, is derived from an early draftloé earlier ASTM methotf® In the interim
pending the ASTM method’s finalization and subsedquevision, various problems with EPA
Method 28 OWHH became apparéfit.As a result, EPA revised the method in 2011, méng
it Method 28 WHH and making various technical cremopcluding some that had already been
adopted in the then-existing version of ASTM E2618&te in 2013, a new version of ASTM
E2618 was adopted to conform it to EPA Method 28MVH hus, the current version of ASTM
E2618 is nearly identical to EPA’s proposed MetB8dNVHH, with two major exceptions:

» Test fuel specifications: EPA’s Method 28 WHH ragsitesting with oak cribs, in
contrast to the ASTM method, which requires testuiitp cordwood—the fuel
recommended for use by manufacturers in batch-firedels.

» Heat output capacity validation procedures: Thatlghproposed rule preamble makes
no mention of any proposal to change Method 28 Wadidurrently contained in EPA’s
voluntary program Partnership Agreement, the téxethod 28 WHH as set forth in
Appendix A-8 of the proposed rule includes a sigaifit difference in the procedure for
heat output capacity validation. Under the prodaseisions, two measures of heat
output capacity validation apply: (1) the firstttesn must produce a heat output rate

only test method for cycling models that speciiesdwood as the fuel typee., ASTM E2618-
13.

138 HPBA presumes that the test methods applicabep 2 under the proposed approach
would also apply to Step 3 of the alternative appho EPA, however, has not clarified which
test methods would apply to Step 2 under the altesmm approach.

139 Nowhere in the proposed rule’s text or preamblesdBPA propose using ASTM E2618-13
for cycling models. Unlike Method 28 WHH, the ASTikethod does specify testing cycling
models with cordwood.

140 gpecifically, Method 28 OWHH was taken almost atirn from draft 4 of a test method that
was under development by ASTM Subcommittee EOG=hrly 2006. That test method was
eventually published as ASTM E2618, which was basedraft 12 of the ASTM procedure.

141 Seelab Coalition Commentsupran.97 (comment on Methods 28WHH and 28 WHH-OTS);
see alsdPart VII.B.1,infra.
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within 10% of the manufacturer’s rated heat out@agacity throughout the test run; and
(2) the first test run must produce an average twtgiut rate within 5% of the
manufacturer’s rated heat output capacity. Ifegithf these standards is not met, the test
must be terminated. Under the ASTM methaahd under the current version of Method
28 WHH, as used in the voluntary prograna heat output rate within 10% of the
manufacturer’s rated heat output capacity alonefest heat output capacity validation
requirements. Where the relevant standard is ebf time manufacturer may agree to
accept downrating of the appliance, and allownegstib be continued (under the ASTM
method) or restarted (under proposed Method 28 WHH)

ii. EPA’s Proposed Test Method for Cycling Models isupported Under
NTTAA And On the Merits.

First, EPA’s undisclosed (in the preamble) propasstision of Method 28WHH's heat
output capacity validation procedures is compleirgdyppropriate. Even assuming that EPA’s
failure to announce this change was an unintentioversight, EPA cannot justify hiding such
significant regulatory changes in the proposed ¢éxin appendix to proposed regulation without
addressing or even announcing them in the preansleh reliance on a proposed rule’s “fine
print” is “no notice, must less adequate noticetib&inges to existing provisiofis.

Second, and even if EPA had provided proper noi&& has not made the requisite
exception findings under NTTAA for failing to use&SAM E2618-13’s heat output capacity
validation procedures. ASTM’s heat output capacétidation procedures are the same ones
still being implemented in EPA’s voluntary progréine., under the existing Method 28 WHH),
and there is nothing that would make them eithetreoy to law or otherwise impractical.
Moreover, as discussed in the Lab Coalition’s comisyeéhe ASTM procedures are technically
sounder on the merits, as they better accountrfowk variability in output rates over the course
of any given test run.

Third, there is no basis under NTTAA for failinguse other specifications contained in
ASTM E2618-13. On the whole, there is very liliference between the ASTM method and
EPA’s own Method 28 WHH. The latter merely buittain an earlier version of the former, and
the former was revised to harmonize with the Idft€iGiven their extreme similarity, it simply
cannot be the case that ASTM E2618-13 as a gematéér is either contrary to law or
otherwise impractical. If Method 28 WHH can bedkygand practically implemented, so can
ASTM E2618-13.

142 SeeAFL-CIO v. Donovan757 F.2d 330, 339 (D.C. Cir. 1985) (agency fattegupply notice
of regulatory change by reprinting forty pagesegulations, including the proposed change at
issue, without identifying it in a preamble thagmtified other proposed regulatory changssg
also McLouth Steel Prods. Corp. v. Thon38 F.2d 1317, 1323 (D.C. Cir. 1988) (relying on
Donovan holding that “[a]n agency may not introduce agmeed rule in [a] crabwise fashion”).

143 SeelLab Coalition Commentsupran.97 (comment on Methods 28WHH and 28WHH-PTS).
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A different conclusion is warranted, however, regag ASTM’s cordwood fuel
specification. As discussed in Parts V.C.2.c aildB\wof these comments, EPA’s database for
cycling models was developed using EPA Methods 2848l and 28 WHH, both of which
specify the use of cribwood. Accordingly, requirinse of cordwood for cycling models to
determine compliance would be contrary to BSERspamt to longstanding D.C. Circuit
precedent, and therefore contrary to f&fvAccordingly, EPA’s proposal to require testingtwi
cribs for these models can be supported under NTTUiler the “illegality” exception.

2. Hydronic Heaters with Partial Thermal Storage

The proposed rule appropriately contemplates teeotidifferent test methods for hydronic
heater models equipped with external heat stothgegh the proposal in this area also lacks
clarity. During Step 1, manufacturers of hydromeaterswith external heat storage unitsiust:
(i) testwith cribwoodas specified in Method 28 WHH and measure heattiapd output
according to ASTM 2618-13; and (ii) tesith cordwoodas specified in EPA’s proposed partial
storage method, @erbatimreproduction of the Brookhaven National Lab metkattled “A
Test Method for Certification of Cord Wood-Fired dignic Heating Appliances With Partial
Thermal Storage: Measurement of Particulate M@bt) and Carbon Monoxide (CO)
Emissions and Heating Efficiency of Wood-Fired Hyaic Heating Appliances with Partial
Thermal Storage” (“BNL Method”). Because Propod6dC.F.R. 8 60.5476(a)(2) does not
differentiate between partial and full externaltr&arage units, we must presume that
manufacturers of hydronic heaters with partial tirstorage must conduct both the above
cribwood testing and cordwood testing requiremahStep 1.

During Step 2/3, manufacturers of hydronic heatetis partial thermal storage must test
exclusively with cordwood using the proposed BNLtMe. Other than for purposes of
measuring heat input and output at Step 1, useS@iA2618-13 is not proposed. EPA has
solicited comment on use of ASTM E2618-13's AnneXfAr hydronic heaters with partial
thermal storage, but it has not proposed its uieisatime.

I.  EPA Must Use ASTM E2618-13 Annex A2 Instead d?ribyigosed BNL
Method.

ASTM E2618-13 Annex A2 is a newly-developed methddnded specifically for testing of
partial thermal storage units. It was issuedilat2013, at the same time as ASTM’s revisions to
ASTM E2618. Annex A2 reflects the state of thevath respect to testing partial thermal
storage models. Inexplicably, the proposed rudéeisd embraces the BNL Method—a method
developed in parallel with ASTM 2618 Annex A2 byrgennel at the Brookhaven National
Laboratory who also were participants in the ASThrkvgroup that developed ASTM 2618,
Annex A2. The two parallel proceedings were rerablk different in one key respect: the
ASTM proceeding was completely transparent, asirediy ASTM; it was open to

144 See Portland Cement Ass486 F.2d at 396.
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participation by all stakeholders (including EPAlastates}*> with all drafts and supporting data
shared with everyone, and the outcome determingtebiime-honored ASTM consensus
process, which requires full attention to minoxitgws, with full accountability for any failures
to meet these requirements. The Brookhaven Nati@isoratory proceeding, in stark contrast,
was conducted completely behind closed doors, motiransparency, no involvement by other
stakeholders, and no provisions for consideratimmch less rigorous attention to, dissenting
opinions. However, given the Brookhaven Natiorabdaratory’s involvement in the ASTM
process, it is perhaps unsurprising that the BNthoa misappropriates (without attribution to
ASTM) significant parts of the ASTM method. In esse, the BNL Method “cherry-picks”
from ASTM E2618 Annex A2 (and EPA Method 28 WHH)sulting in a method that deviates
from Annex A2 in several important ways, including:

» Fuel moisture content specifications: The BNL Metlieparts from the ASTM moisture
content measurement process, and provides no adtemination of the moisture
content of the fuel burned. By contrast, AnnexelZploys a detailed moisture content
determination procedure, including multiple measerts of each fuel piece at different
locations with a calibrated electronic moisture enet

» Test fuel specifications: The BNL Method contanasious test fuel specifications,
including a requirement that fuel length be 80%hef firebox depth. The ASTM method
does not contain this specification and, in fagthsa specification conflicts with the
cross sectional dimensions and weights specifi€tiSA B415.1, which contemplates
piece lengths of 16 to 24 inches.

» Scale specification: The BNL Method requires ulsa platform scale for weighing of
the unit to an accuracy of £ 1.0 pound (+ 0.5 kg a readout resolution of £ 0.2 pound
(x 0.1 kg). Annex A2 contains no such requiremgivign the absence of scales that can
support the weight of partial thermal storage uaitany anything approaching a 0.2 Ib
level of resolution.

» Filter changes: The BNL Method requires filter mhas at the end of the startup phase
and steady state phase of operation, thereby diyieimissions measurement into three
separate phases. Annex A2 and other related thioos do not contemplate any such
phased process, and instead sample emissions liaatuidpe test process using one filter
set.

* Test equipment specifications: The ASTM methoaiporates a heat exchanger and
expansion tank on the scale so as to ensure taippliance and all water contained can
remain on the scale at all times. The BNL Methadces a different approach, in which
the heat storage tank and expansion tank areeasolaim the appliance weight scale, but
the water in the system is not. Under the laggreach, volume of water changes due to

%> Indeed, there was robust participation by both ERA some states in the ASTM E2618-13
Annex A2 proceedings. The Brookhaven National lratwry, moreover, listened in on almost
every Annex A2 meeting but offered very little inpu
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temperature changes will appear as a weight chamgjee scale that is indistinguishable
from weight changes due to fuel consumption.

» Heat output capacity validation procedures: Tloppsed rule reflects deviation from
the ASTM heat output capacity validation proceduassdiscussed above at Part V.C.2.c,
supra regarding cycling units. In addition to the dfiedeviations discussed above, the
BNL Method’s heat output capacity validation progex$ includes an ambiguous
alternative procedure under which, if the rategpatitannot be maintained for a 15
minute interval during the Category IV run, the miacturer may elect to reduce rated
output to match the test and complete the Catelyoryn on that basis. It is unclear,
however, what level of “reduced rating” would bewaled {.e., is this based on the 15
minute interval, test run average?), and preciaélgt 15 minute interval is being
referred to.

ii.  Use of the BNL Method Cannot be Supported Under®TT

There is absolutely no basis for not using ASTM&8hnex A2 for testing partial thermal
storage models.

First, there can be no question that the BNL Metisqutoperly considered a “government-
unique™*® standard for purposes of NTTAA. The Brookhavetidtel Laboratory —author of
the BNL Method—is a federal governmental entft}.It has a “.gov” web address that is “part
of a Federal computer system used to accompliskrBeflinctions.**® The BNL Method
moreover was specifically developed at EPA’s urdifigind now that it is complete, EPA has
expressly adopted it as its own. The BNL Methbdst qualifies as a government-unique
standard, “developed by the government for its oaes.**® Because EPA has not shown that

146 As discussed above, OMB Revised Circular A-11%ireg agencies to use voluntary
consensus standards in lieu of “government-unigteeidards. NTTAA itself nowhere
references use of “government-unique” standardshniply requires agencies to use voluntary
consensus standards, except where one of its teepégns appliesSeeNTTAA § 12(d)(3). In
HPBA'’s view,any method or method component endorsed by EPA shasld,matter of law,

be regarded as “government unique.” However, énciise of Brookhaven National Laboratory,
EPA is endorsing a method developed by a Fedeti&y,eso the BNL method is a “government
unique” method, either way one looks at it.

1471t is “[o]ne of ten national laboratorieserseen and primarily funded by the Office of IBme
of the U.S. Department of Energy (DOHgmphasis added)Seehttp://www.bnl.gov/about/
(last visited Apr. 22, 2014).

148 http://www.bnl.gov/bnlweb/security-notice.php flassited Apr. 22, 2014).

149 Seehttp://www.dec.ny.gov/chemical/89328.html (The N¥wrk State Energy Research and
Development Authority “was approached by the US E®Arovide financial support to BNL to
develop an appropriate test method for [partiairttad storage wood heaters].”).

150 Rev. Cir. A-119 § 4(b)(2).
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either of NTTAA'’s exceptions applies with respezuse of Annex A2 and each of its method
components, EPA cannot use the BNL Method or ants@&pecifications.

Second, excusing EPA from NTTAA compliance in titsiation would set a dangerous
precedent that would significantly undermine theppses and objectives of NTTAA, if allowed
to stand. Here, as discussed above, the BNL Metlasddeveloped behind closed doors in a
non-transparent “shadow” process concurrent wghABTM proceedings—in which the
Brookhaven National Laboratory had actively pap@ated. Surely we are not to read NTTAA as
condoning such conduct, much less the blatant misgpation of voluntary consensus
standards and their component specifications.nidlkily, it should not matter where EPA’s
chosen method came from: a non-consensus methetbged byanyoneand expressly adopted
by EPA must be a “government-unique” method if NTWi& to mean anything at dff

For these reasons, EPA’s proposal to depart fromiM\E2618 Annex A2 in favor of
Method 28 WHH crib testing at Step 1 and the BNLthrod at Step 2 in this rulemaking violates
NTTAA. Moreover, putting aside NTTAA compliancesiges, the Lab Coalition Comments
provide numerous reasons why EPA’s proposed deparaue indefensible as a technical matter.

iii. Use of EN 303-05 Is Unwarranted

EPA requests comments on whether it should use@®NIS as a preferred reference test
method or as acceptable emission testing alteesfiw certification of hydronic heater¥.
EPA notes, however, that “[b]Jecause EN 303-05 amtsurrently use heat storage during the
certification test, if the EPA were to use EN 3@t0st results, the EPA would require the
installed heater to have heat storage that catydadadle at least 60 percent of the maximum
heat output of the heater or a greater level iftla@ufacturer specifies a greater levef "EPA
also requests comments on the propriety of this $tesage level or other levef¥

EPA cannot use EN 303-05 as a preferred referastertethod. First, as a matter of
NTTAA compliance, use of EN 303-05 in lieu of ASTBE2618-13 cannot be justified. As

151 There is also no basis under NTTAA or otherwigeBBA’s Step 1 proposal to require
testing of partial thermal storage heaters usiigsgursuant to EPA Method 28 WHH. Method
28 WHH is a method for the testing of cycling magd@ does not apply to hydronic heaters with
partial thermal storage. ASTM’s Annex A2 to E261Bis theonly voluntary consensus method
for the testing hydronic heaters with partial thakstorage, and it specifies the use of cordwood
(as does the BNL method, for that matter). Ndhis accidental: the ASTM subcommittee
developing the method recognized early on thattvendraft designs used for PTS models
simply won’t run properly on cribs. In short, tees no crib-based method for the testing of
partial thermal storage models. As such, cribrigstf heaters with partial thermal storage
under Step 1 is not only needlessly duplicative,umsupported as a legal and technical matter.

1525ee79 Fed. Reg. at 6,345.
153 Id

154|d.
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discussed above, use of ASTM E2618-13 is neithetragy to law nor otherwise impractical
(with the exception of its fuel specification). E83-05 is no more capable of overcoming
NTTAA'’s hurdles than EPA’s own proposed methodec&ise the NTTAA exceptions do not
apply, EPA must allow use of ASTM E2618-13.

NTTAA concerns aside, use of EN 303-05 is incoesistvith BSER and unsound from a
technical standpoint. Unlike North American tegthods such as Method 28 WHH and ASTM
E2618-13, EN 303-05 does not require appliancée tiested under reasonably worst case test
conditions that reflect consumer use patterngahticular, the emissions profile from EN 303-
05 overlooks common use patterns that result ih bBigissions (e.g., cold starts). Also, for
partial thermal storage models, the EN 303-05rtexthod does not even include the heat storage
tank in the testing apparatus. By not anticipatypgcal or worst case consumer use patterns,
EN 303-05 does not adequately ensure that emisiimmshydronic heaters will be at acceptable
levels when those appliances are used in the reddl wBY failing to account for emissions
under representative worst case operating conditiase of EN 303-05, thus, thwarts
meaningful evaluation of emissions performance biifias consistent with BSER?

It is equally improper for EPA to propose to comaitthe use of EN 303-05 as a preferred
reference method testing to models with externat b®rage exceeding specified minimum
levels. EPA cannot lawfully impose such a conditi@cause it amounts to the promulgation of
a design or equipment standard under CAA Sectiditi)}3-something EPA can only do upon a
finding that “it is not feasible to prescribe of@me a standard of performancg® EPA's
proposal of performance standards for hydronicdreatonfirms that EPA has not (and cannot)
make the threshold finding under Section 111(hsi@ablish the sort of design or equipment
standard that it proposes here.

3. Hydronic Heaters with Full Thermal Storage Units

The proposed rule is especially unclear regardasgrnethod requirements for hydronic
heaters equipped with full thermal storage. Thoppsed rule appears to specify that such
models are to be tested at Step 1 using the sathméthods as models with partial thermal
storage®>’ The proposed rule does not specify any test niefitrohydronic heaters with full
thermal storage at Step 2/3. EPA’s proposal isedess. There is only one test method that has

155 EPA cannot use EN303-05 as an alternative metiexhuse such use requires a finding that
the method yields results that are equivalentéadsults derived from reference method testing.
That finding clearly cannot be made for the marmasoms specified in Part VII.B.1 of these
comments.

15642 U.S.C. § 7411(h)(1).

157 Hydronic heaters with full thermal storage appeare subject to the same dual testing
requirements that apply to heaters with partiairttee storage at Step 1. That is, they must be (i)
testedwith cribwoodas specified in Method 28 WHH and measure heaitiapd output

according to ASTM 2618-13; and (ii) testetth cordwoodas specified in EPA’s Proposed PTS
Method. It is inappropriate to use any of these teethods to test models with full thermal
storage.
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been developed for testing hydronic heaters willlittiermal storage: ASTM E2618 Annex Al.
EPA'’s failure to propose that method for full thedrstorage models is indefensible under
NTTAA. That method was developed under standar@iM$rocedures with EPA’s
participation, and without any EPA objection. Thiigs plainly a relevant voluntary consensus
standard under NTTAA. There is no reason thafigennex A1l would be contrary to law or
otherwise impractical, and EPA has made no sudirfir>®

d. Warm Air Furnaces

EPA has proposed to use the existing CSA method/dom air furnaces (CSA B415.1-10).
HPBA supports EPA’s proposal to use CSA B415.1ar@farm air furnaces. That is the only
existing method for testing of warm air furnacesha time. As such, there can be no question,
under NTTAA or otherwise, that this method shoutdalpplied for warm air furnaces in this
rulemaking.

3. EPA’s Proposed Compliance Algorithm is Not Defensile

For all appliance categories, during Step 2/3, BR# proposed to use a unique compliance
algorithm that focuses exclusively on burn ratee@aties 1 and 4. Under that algorithm,
manufacturers must first test those two burn rategories and then retest two more times in
whichever burn rate category is worse from an eorissstandpoint>® This algorithm thus
departs from the compliance algorithm and weiglatesrages set forth in the various consensus-
based methods discussed above. EPA has imprdpael to justify those departures, as it is
required to do under NTTAA, and for this reasomaldts new compliance algorithm cannot be
adopted, for any appliance category.

On the merits, the fundamental problem here isanmwgw one: EPA is proposing to set
standards based on data developed with one settbbats, and then require compliance
determinations with a wholly new and different noath The test method, after all, is more than
just the procedures for running appliances durasgjig and for generating quantitative
particulate data. The test method also includesittmber of data sets that must be generated,
and, importantly, how those data are aggregateddiapliance determinations. What EPA is
proposing to do here is to radically change gearsaw much data is required for compliance
determinations, and how those data will be aggeejafs pointed out numerous time before in
these comments, it was long ago concluded thairregwcompliance to be determined with a
method significantly different from the methods dise generate the data used for standard-
setting is unlawful under the Clean Air A€f.

158 EpPA's solitary reference to Annex Al in the proposule and preamble is found in a
parenthetical acknowledging ASTM'’s development ahax Al (mistakenly referred to as
Annex X1) “for testing of models that have ‘fulleht storage that can safely accept the heat
from the full load of fuel.” 79 Fed Reg. at 6,345.

19 SeeProposed §§ 60.534(a)(3), 60.5476(b), 60.5476(c).
180 seePortland Cement Ass!@86 F.2d at 396ee alsdBection I11(A)(1),supra
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On its face, EPA’s proposal seems fairly straighwgrd and unobjectionable. What could
be wrong with requiring more runs at the burn thtg produces the worst emission
performance? The fundamental problem, howevehasnone of the current test methods
require such data to be generated. Thus, requimiorg runs in this manner is a step into the
unknown that will put in high relief the implicahe of the poor precision for hearth appliance
test methods, as well as put all of the inhereskt in this approach on the industry’s shoulders.
This is shown by the attached comprehensive assesshthe EPA proposal, using the
sophisticated statistical modeling approach cdl\@dnte Carlo” analysis, with woodstoves
being the test case (the “MCA Report®.

The MCA Report demonstrates conclusively that ER¥k&posed approach would place an
extraordinary degree of risk on manufacturers aagl rander compliance with EPA’s proposed
standards nearly impossible on any reliable bdsiparticular, existing woodstove data reflects
that most models have variable emissions perforenanafiles, with better performance more
frequently focused at lower burn rates. This isdpse manufacturers have often found it
necessary to sacrifice performance at the highest fates for better performance at lower burn
rates that are more heavily weighted under exissimigpart AAA. By switching to EPA’s new
compliance algorithm, existing data shows thatelveitl be a profound negative impact on
manufacturers’ ability to achieve compliance. @A Report confirms that the impact of the
new compliance algorithm would be devastating. fgleof failure is so high that it may
effectively drive most manufacturers out of the kear Although the aforementioned Monte
Carlo analysis focuses on woodstoves, the findamgsconclusions in that report apply with
equal force to other appliance categories.

For all appliance categories, it is not possiblertsure high levels of confidence that
compliant products will pass and non-compliant picid will fail, given the poor precision of
the applicable test methot&. This problem is exponentially aggravated by EPgsposed
new compliance algorithm. EPA must address thes @sisociated with test method variability
and balance potential emissions measurement impéttt®€conomic impacts to manufacturers.
The new compliance algorithm fails to do either amakes the determination of compliance
increasingly a matter of random chance. As suadn € its implementation was not blocked by
NTTAA, EPA would be precluded from adopting it besa it undercuts any finding that EPA’s
proposed standards have been “adequately demausttatbe achievable on any reliable basis.

81 \We are providing the MCA Report as Attachment th&se comments.

%2 The Curkeet Ferguson paper establishes the pecisfan of the woodstove test methods and
attributes it predominantly to the inherent variépin burning wood. For this reason, similar
poor precision is anticipated for the test method®ther appliance categories. If anything,
precision is likely to be poorer for test methoelguiring heat output determinations in addition
to particulate measurements. This is particulatlg for warm air furnaces, which require heat
output determinations to be made in air plenungiff@ult environment for making them.
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VI. COMMENTS ON PROPOSED WOODSTOVE STANDARDS

HPBA supports EPA’s efforts to update the existiegrth appliance NSPS for woodstoves,
found at Subpart AAA. Having given thoughtful calesation to the proposed rule, HPBA has
concluded that the proposed rule’s contemplateg Stemit of 4.5 g/hr is reasonable and
appropriate, establishes a standard consistentexisiting, rigorous state requirements, and is
consistent with what has been adequately demoedteat achievable on a reliable basis, after
consideration of costs and other relevant factéiBBA cannot, however, support many of the
other requirements relating to the proposed Stiapiil. Furthermore, HPBA strongly opposes
EPA'’s proposed limits beyond Step 1. Those limm#snot be justified as BSER, and will
generate nothing but a meaningless numbers gammegs, Tor the reasons discussed below, EPA
must revisit and withdraw its proposed Step 2 ahichi®s, and in their place adopt a scheme
under the statute’s “innovative technology waiverdvision that will build a needed bridge to a
new paradigm—standards based on testing with cavdwader conditions reasonably
representative of likely consumer use patterns.

SUMMARY OF EPA’S PROPOSAL

The proposed rule contemplates a single set obprdnce standards for all room heaters, a
category that includes woodstoves, pellet stoves uility heaters. The standards would be
phased in over time, through either a two- or thetp process. At the first step, applicable as
of the effective date of the final rule, all woonlgts would be required to satisfy a 4.5 g/hr
emission limit. Depending on whether EPA adopis@ or three-step approach, woodstoves
would be subject to a 1.3 g/hr limit either fiveedght years latel®® Under the alternative three-
step approach, manufacturers would be subjec®té g/hr emission limit three years after the
effective date of the final rule.

The proposed rule requires use of several testodstto determine compliance with the
standards and requirements for certification. d&flosteps, EPA has proposed to use ASTM
E2515 (dilution tunnel method) to measure emissmmcentrations and CSA B415.1-10 (stack
loss efficiency method) to measure efficiency aabon monoxide output. During Step 1, EPA
has proposed to use EPA Method 28R of Appendixfér®oth cribwood and cordwood testing.
Manufacturers must test using both fuel tyfféshough they have the option of submitting the
results of either testing for certification compice.

183 EPA's preferred approach under the proposal isvileephased option, with the 4.5 g/hr and
1.3 g/hr limits termed “Step 1” and “Step 2” resipegly. Under the alternative three-phased
approach, the 1.3 g/hr limit becomes “Step 3,” mmermediate 2.5 g/hr limit becomes “Step 2.”
See’9 Fed. Reg. at 6,339. References to “Step 2 attd@ughout these woodstove comments
refer to both the 2.5 g/hr and 1.3 g/hr stand&dferences to “Step 3” and “Step 2/3” both refer
to EPA’s proposed final 1.3 g/hr standard.

16479 Fed. Reg. at 6,346ee also idat 6,343 (“We propose to require two Step 1 {este
using cribwood and one using cordwood and reaseraduitional non-binding tests with a
range of fuels for which the appliance is desigioedvarranted and/or advertised operation.”).
EPA provides little explanation of when and whaddaional non-binding tests with a range of
(Continued...)
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During Step 2/3, EPA has also proposed to use Me28& of Appendix A-8, but it is
requiring manufacturers to test and certify comqp@based on cordwood alofie.

OVERVIEW OF KEY HPBA COMMENTS

Step 1
 EPA’s proposed Step 1 limit of 4.5 g/hr satisfies tequirements of CAA Section 111.

* HPBA supports EPA’s proposal to use ASTM E2515 @asure emission concentrations
and CSA B415.1-10 to measure efficiency and carbonoxide output. HPBA,
however, opposes EPA’s proposal to use EPA Metl@gdtd conduct cribwood and
cordwood testing as contrary to the National TetbmoTransfer and Advancement Act
of 1995 (“NTTAA") and technically unsound. HPBAsal opposes EPA’s proposed
requirement that manufacturers test appliancesiduBtep 1 using both cribwood and
cordwood. This requirement is unduly costly anddeasome and would further strain
test laboratories’ already limited capacity.

Steps 2 and 3

 EPA’s proposed Step 2 and 3 standards are fundaftyentcompatible with CAA
Section 111's requirement that standards be “adelyudemonstrated.”

o0 The proposed limits do not adequately accountdbstantial imprecision and other
uncertainties in the test methods used to deteroomgliance with the emission
limits. EPA’s own data establish that the precisid woodstove test methods will
not allow meaningful distinction between modeld tzhieve certification scores
within the range of interest here (1.3-4.5 g/hr).

0 Relevant data reveal that certification test scbeesed on laboratory data using
dimensional lumber Douglas fir cribs for fuel a reliable predictors of emissions
performance in homes burning cordwood in “real @onhstallations (implicating

fuels for which the appliance is designed” wouldheeessary. The preamble states only that
emissions may vary based on a variety of operd#iors, and that such additional testing
“would help assure consumers, neighbors and othkelsolders that the appliances perform as
well on all manufacturer-listed fuels and operategnarios as they do for the EPA laboratory
test scenarios.’ld. at 6,343.

1% EPA does not specify the point at which it woudduire cordwood-based certification under
its alternative three-step proposia¢ ( whether at Step 2 or Step 3). In any case, HRB#ains
adamantly opposed to any mandatory cordwood teatidgcertification requirements at any
stage. HPBA does support ongoing efforts to dgvaloobust cordwood test method that
reflects homeowner use practices, as well as pateatternative voluntary mechanisms by
which manufacturers could demonstrate compliancihemasis of cordwood testin§eePart
VI.C.1,infra.
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different and varying flue draft conditions as aample). Thus, lower emissions
limits are not likely to translate to lower emigssdrom new woodstoves when
installed and operated in American homes.

EPA'’s proposed Step 2 and 3 standards do not teflegorous consideration of costs
and are not cost-effective.

o EPA’s overly stringent proposed Step 2 and 3 emiskmits are unsupported by
their costs. HPBA’s own cost analyses render waiikenthe proposed rule’s
contention that the standards are remotely cost®#fe. The marginal additional
emissions purportedly captured through loweringstiaedards to the 2.5 g/hr or 1.3
g/hr level require costs that are unreasonably, laghuming that the reductions are
even real in the lab and translate to emissionataohs in the field —assumptions
that are not supportable.

o Importantly, the industry—a consumer product indusbncededly unlike others
regulated under Section 111—involves many trulylsomanpanies, for whom these
additional costs could prove fatal to businessisaty

The higher costs to manufacturers implicated byptloposed Step 2 and 3 standards will
drive up woodstove prices. More than 6 milliontgmitting, pre-NSPS stoves remain
in American homes and continue to drive the ligtiare of the emissions from this
source category. Price increases due to EPA’soserpStep 2 and 3 standards will slow
down the pace at which these existing woodstovéswiretired and “changed-out” for
NSPS-certified appliances. The additional emissgenerated due to slowing down the
pace of change-outs are a significant and legalBvant environmental cost of the
proposed standards that demands EPA’s attentiadeet], the “bestystenof emission
reduction,” properly construed, is one that maraesilable technology with appropriate
incentives for the change-out of uncertified wooslss. The presently proposed Step 2
and 3 limits do not reflect such a system. EPAikife to consider the change-out issue
is yet another reason why EPA’s proposed Step ZSaeyal 3 standards are both out of
synch with Section 111 and also would create urssayg obstacles to the very end they
are meant to achieve — improved air quality.

EPA cannot mandate cordwood testing alone at S8plRis premature to set standards
for cordwood performance before data have evenrbegbe generated from cordwood
testing using the relevant test method. Imposorgwood-based emission limits prior to
the generation of relevant data renders the S&praits un-demonstrated under CAA
Section 111.

EPA must ensure adequate transition provisionssifinal rule. In doing so, EPA must
retain its proposal to allow currently certified @gstoves to retain coverage under
current Subpart AAA standards for the full lifetbeir existing certificates, or until
revocation (whichever is earlier). In addition,AARust significantly expand the
proposed six-month sell-through period for uniteadly in channels of trade on the
effective date of the revised regulations.
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A. EPA’SPROPOSEDSTEP 1 STANDARD | SAPPROPRIATE, BUT MANY OF | TS RELATED
REQUIREMENTS NEED REVISION

HPBA believes that the proposed Step 1 limit ofglly meets the requirements of BSER, as
it is consistent with what has been adequately desinated as achievable on a reliable basis,
upon consideration of costs and other relevanofactAdditionally, HPBA agrees with and
supports EPA’s proposed adoption of test methodsldped by voluntary consensus standard-
setting organizations like ASTM and the Canadiaan8ards Association (“CSA”) as fully
consistent with NTTAA. Relevant methods includeTASE2515 (dilution tunnel method) and
CSA B415.1-10 (stack loss efficiency method), whielve been incorporated into the proposed
revisions to the woodstove NSPS. HPBA cannot, ewesupport EPA’s intended deviations
from ASTM E2780 (standard test method for deterngriM emissions from wood heaters —
ASTM's refinement of EPA Method 28) for the mangsens set forth in HPBA'’s detailed
comments on EPA’s proposed test methods and iodimenents developed by the Lab
Coalition, which HPBA supports. Among other sigeaht concerns, the deviations would
neutralize two changes to EPA Method 28 that wapecifically designed to address
longstanding and well-recognized problems in theéhde 28 provisions prescribing how to
determine the low burn rate for certification tegti

HPBA also opposes EPA’s proposal to require manufacs to conduct both cribwood and
cordwood testing at Step 1. Such a requiremenbs®p redundant and onerous costs that cannot
be justified. Even assuming the appropriatenessStep 1 scheme that would allow a
manufacturer to elect to certify with either fuerdwood data are irrelevant to a manufacturer’s
compliance demonstration, unless that manufactleets to certify with cordwood. And the
same would be true for manufacturers who mighttetecertify with cribwood. In either case,
the cost of testing is at least doubled. The thsting requirement would also exacerbate the
existing “bandwidth” problems,e., test laboratories’ already limited capacity, whis a major
obstacle already to implementing the revised NS®g§rpm. While the objective to shift toward
a cordwood-based testing and certification paradgyanreasonable long-term objective, there
are substantially more measured and sensible waadvancing this objective that better
account for existing data deficiencies (for exampé#ective cordwood testing or CAA Section
111(j) waivers, as discussed below). By forcirgpstly and unnecessary cordwood testing
requirement immediately at Step 1, EPA unreasonafdyunjustifiably jumps the gun. We also
oppose that requirement under the Paperwork Rexfudict. SeeHPBA Paperwork Reduction
Act Comments, Section IV.

B. EPA’'Ss PROPOSEDSTEP 2 AND 3 STANDARDS DO NoT ComMPORT WiTH CAA SECTION 111

Neither the proposed 2.5 g/hr nor the proposed/hBemission limit meets the robust
BSER requirements of Section 111. Because of tloe jprecision of the relevant test methods,
there is insufficient evidence to support findihgttthese stringent standards can be reliably met.
Likewise, because of the demonstrated lack of drom between laboratory performance and
field performance, there is insufficient evidenkattthey would bring about any meaningful
emission reductions in homes. Moreover, evendfamission reductions that the proposed
standards appear to offer were real, it has beewrsithat they are not even close to being cost-
effective. Beyond that, they would clearly slove tthange-out of high-emitting, pre-NSPS
uncertified woodstoves, thus imposing needlesscasty environmental impacts and inhibiting
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change-outs—the most effective means of achiewirpér emissions reductions from this
source category.

1. EPA Has Not Adequately Demonstrated that the Prope@sl Step 2 and 3 Standards
Are BSER

EPA’s Step 2 and 3 standards do not meet the eggeint that standards be “adequately
demonstrated.” Those standards do not adequatebuat for substantial imprecision and other
uncertainties in the test methods that EPA will tasdetermine compliance. Nor has EPA
adequately addressed the fact that certificatishseores based on laboratory crib wood testing
are not representative of emissions performanteeimeal world, where consumers typically
burn cordwood.

a. Test Method Imprecision Renders EPA Proposed St Limits Inconsistent
with BSER.

Over the past 25 years since promulgation of th&limoodstove NSPS, industry, the
accredited test labs and EPA have become very iexped with current test methods for
evaluating woodstove performance. One of the itgpdilessons learned is that these test
methods are far less precise than originally thauytihile EPA has attempted to minimize this
issue, it has at least acknowledged in the preatolilee proposal that “the currently available
laboratory proficiency test results cast some doulthe reproducibility of test results at lower
levels of the standard for the current EPA TestHddt28.*°° This test method imprecision—
among other things—renders EPA’s proposed Ste Bamission limits inconsistent with
BSER.

1. Background on Test Methods and Previous Understgradi Variability

As discussed below, the current NSPS incorporatesrer of test methods which operate
to control various aspects of emissions performaestng of a woodstove in the lab. Existing
test methods measure PM in smoke through use ibitaod tunnel €.g, Methods 5G1-3) or
stack samplingd.g, Method 5H), and specify how a woodstove is t@perated so as to
generate smoke in a reasonably consistent way wdflecting homeowner use patterns, for
purposes of determining whether appliance modelsrporate BSERe(g, Method 28). The
operating specifications take into account a rasfgelevant factors, including a woodstove’s
burn rate, type of fuel, and moisture content, imctlide data reduction formulas for yielding
certification values. In broad summary, existingtnods require either dilution tunnel or stack
sampling, multiple test runs at certain specifiadhtrates, use of Douglas fir dimensional
lumber cribs within specific moisture content rasigend calculation of weighted averages based
on performance at each of the specified burn rates.

The variability of the test methodisg(, their inability to reproduce results) has beeisane
of ongoing concern and helps explain the origin@P$’s approach to certification ranking. In
fact, concerns about variability were highlightgddme of the leading members of the negotiated

18679 Fed. Reg. at 6,356.
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rulemaking committee charged with developing theppsed rule. In a paper produced for the
committee’s consideration, Dr. Jay Shelton stromglytioned that test method results would
inevitably vary for a number of reasons, includdifficult to control conditions affecting tests of
the same stove at different laboratories, the rafgermissible operating parameters under the
test method, and, ultimately, “the inherent vatigpin . . . combustion . . . from test to tedt”
These concerns clearly influenced the outcomeehtgotiations, particularly as they affected
certification ranking. As recognized in the progld®r the current NSPS, “given the inherent
variations in test results, providing comparatiest results to the consumer could mislead
consumers to make purchase judgments based updirasihan reality, meaningless
differences in numbers® It was such “concerns regarding consumers beistecthby specific
numbers from a relatively imprecise test methodt ted to the adoption of a graphical means of
illustrating a certified woodstove’s emissions pemiance using “blunt” arrows?

In promulgating the current NSPS, EPA expresslysm@red intra-laboratory variability
(assumed to be +/- 1 g/hr) in determining the appate level of its standard4® To address the
issue of precision of the test methods, the NSR#®&®s on EPA an obligation to conduct a
precision study that would evaluate the interlamponent:’”* However, EPA has never
discharged its obligation to rigorously determihe intra-lab and inter-lab precision of its PM
test methods through an open and transparent oces

2. Precision Analysis of EPA Woodstove Proficiencyfl@ata

One of the requirements of the current NSPS isabuification testing be done by
accredited testing laboratories. In order to ob&aid maintain accreditation, a lab must conduct
proficiency testing on a stove model supplied bAER his proficiency test data is submitted to
EPA and is publicly available. It consists of &urf-run data sets, covering five woodstove
models tested at 12 different laboratories, gerdraetween 1987 and 2005.

Mr. Rick Curkeet and Mr. Robert Ferguson, two eregiis with many years of experience
with the EPA certification test methotf$,used the EPA proficiency test data to rigorously

157 Dr. Jay Shelton, “Sources of Variability in Emisss Test Results” (Undated) [EPA-HQ-
OAR-2009-0734-0263].

%852 Fed. Reg. at 5,012.
169 |d.

1701d. at 5,010 (“[T]he intralab precision of the testtiod and procedure was taken into
account in the establishment of the standards.”).

171 See idat 5,0115ee als®3 Fed. Reg. at 5,871, 5,878 (regarding final 40/..§
60.533(p)(4)(ii)(B)) (requiring EPA to publish aalgion as to the overall precision of the test
methods and procedures and to amend the provisfddgbpart AAA, as necessary).

172 Mr. Curkeet, PE is Chief Engineer for Building ardarth Products at Intertek Testing
Services NA, Inc. Mr. Curkeet has over 30 yearexgferience in third-party testing and
certification practices for a range of applian@sng with expertise in mathematics, probability
and statistics, and physics and chemistry. Mrk€etrhas participated in the development of
(Continued...)

68



assess the precision of EPA’s woodstove test metHddPrecision,” defined as “[t]he
closeness of agreement between independent tefisrebtained under stipulated conditions,”
collectively refers to two specific types of une@nty in a set of data: repeatability and
reproducibility’’* Repeatability measures the closeness of agredseemeen test results as to
the same appliance operating under the same comslivith the same equipment and operator
(i.e., at the same laboratord}> Reproducibility measures the closeness of agreebaween

test results as to the same (or presumed iden#ipal)ances tested at a different laboratory, by
different equipment and operatdf§. Accurately quantifying precision is crucial to améngfully
understanding any given set of PM emissions tesiiteand broadly assessing the performance
capabilities of woodstoves generally.

Relying on the EPA proficiency test data descriakdve, Curkeet Ferguson analyzed both
the repeatability and reproducibility of existing@d stove test methods, ultimately revealing
significant levels of imprecision for both metric8s discussed further below, standard-setting
that does not adequately take into account thisanigion fails to satisfy CAA Section 111
requirements.

Applying the analytical procedures contained in ABE691}' Curkeet Ferguson
conducted a precision analysis of the weightedamesemissions data for each of three
models’® at each lab for each test yé&t.This analysis confirmed the inherent variabiity

various voluntary consensus, and has served asaftthe ASTM Subcommittee E06.54 on
Solid Fuel Appliances. Mr. Ferguson is founder president of Ferguson, Andors & Company,
a product development and regulatory complianceulting company. He has worked closely
with HPBA and its member companies for decadesswuess related to EPA’s hearth appliance
NSPS. He is also an active member of ASTM, haehmgred or facilitated the development of
numerous ASTM test methods of relevance to thetihnegpliance industry.

173 SeeCurkeet Fergusomsupran.10.
11d. at 5.

l75|d.

176 Id

"7 The ASTM E691 test program design elements wereatevant to Curkeet Ferguson’s
analysis, since the EPA proficiency test prograsiteen in place for over 20 years.

178 The analysis evaluated proficiency test data &mhestove with sufficient data for statistically
meaningful evaluation. There was insufficient dataan ASTM analysis for two additional
models.

179 Curkeet Fergusosupran.10 at 7. Curkeet Ferguson also conducted arghaoalysis of

the proficiency test data. The “macro” analysigeaded that, at a 95% confidence level, the
inter-lab reproducibility for any given woodstowse+/- 4.9 to 9.8 g/hrld. at 8. Even at a 68%
confidence level, reproducibility still ranges front 1.7 to 3.5 h/hrld. In other words, even at
only a 68% confidence level, a woodstove model tistensibly meets a 2.5 g/hr emissions limit
at one lab might have results ranging up to 6 @hd vice versa).
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woodstove test data. Across various woodstove mptiee best repeatability (intra-lab)
measure was 2.9 g/hr (at a 95% confidence levet)ihe repeatability average for most models
was approximately 3.5 to 5.4 gMif. The reproducibility assessment (to determineathikity to
reproduce the same results using the same tesodsedi a different lab) determined that, at a
95% confidence level, results would range by 4.6.og/hr from lab to lab

Notably, both these ranges for repeatability apda@ucibility significantly exceed the
assumed intra-lab precision estimate of +/- 1 gfhfThis was one of the cornerstones of the
analysis supporting the current NSPS. There carohastification for failing to take this new
understanding of a significantly higher level ofgracision into account in issuing revised
standards. Yet the proposed rule only makes nsatterse, severely ratcheting down the
standards to levels at which compliance cannot éanngfully determined.

The implications of the Curkeet Ferguson analyssb@st illustrated by example: Assume a
non-catalytic woodstove with a weighted averagession rate (generated in a single test series)
of 1.3 g/hr {.e., the more stringent emissions limit on which comtaavere solicited). At the
95 percent confidence level, even the best repiigabeasure reached was no better than
approximately 3 g/hr. However, the worst repeditgbineasure at the 95 percent confidence
level was 5.4 g/hr. Thus, we could not considee@ond test result of the same appliance from
the same lab with an emissions rate of 6.7 g/lmetevidence of a difference in performance at a
95% confidence level. In other words, the testhroé$ do not allow us to distinguish between
certification test scores between 1.3 and 4.5 (@fer governing non-catalytic emission limit
under Washington State standards, and proposedLSteymdard). Indeed, a repeatability
estimate of 5.4 g/hr means that a woodstove witteasured emission rate of 1.3 g/hr might
really be no different than one with a measuredssion rate more than five times that let/&l.

Given the significant implications of the test dasaiability in standard-setting, Curkeet
Ferguson evaluated a range of possible sourcesceftainty affecting the precision of the test
results. The authors considered each of EPA eomssneasurement methods (Methods 5G-1,
5G2, 5G-3, and 5H), and the various respectivecssunf uncertainty®* Based on their

18014, at 14.

1811d. The proposed rule preamble minimally acknowlediyés analysis, noting that it “found
that the repeatability and reproducibility of therent test method for wood heater emissions . . .
may be poor....” 79 Fed. Reg. at 6,356.

182 See supraPart VI.B.1.a.1.

183 Intertek’s comments on variability further demaagt that statistical analysis cannot
disprove the hypothesis that all certified woodstgenerally perform at about the same level,
and that observed differences in emissions perfocenare a function of the random variability
of wood burning.Seelntertek Testing Services, NA Inc. Comment (A, 3014) (filed under
separate cover by Intertek) [to be docketed at ERAOAR-2009-0734-****]: see alsdrick
CurkeetA Butterfly in the RoopHEARTH & HOME (March 2011) [EPA-HQ-OAR-2209-0734-
0265].

184 Curkeet Fergusosupran. 10, at 14-15.
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analysis, the authors concluded that “emission nreagent test methods (EPA Methods 5G-1,
5G-2, 5G-3 and 5H) are not major contributors ®high overall variability being demonstrated
in the data.*®> Then the authors then considered whether futifletening of test method
specifications in EPA Method 28.¢, fuel moisture content and density parameters)avou
narrow the level of variability within labs and beten labs?® The authors concluded from this
analysis that the operational and fuel parameterance range specifications for Method 28
“are not major contributors to the high variabilignd that “tightening these parameters to
improve test precision would simply increase casid . . . not significantly improve
precision.*®” Having discounted various possible sources oérainty contributing to the
demonstrated variability in results, the authoeshed the following conclusion:

Variability in wood heater emission testing rest@itisany given appliance is most
likely a function of the random nature of burningad, no matter how tightly you
try to control the process. Many relatively smaficontrollable variables that are
inherent in the wood combustion process can combisenificantly affect the
outcome of any given te&t®

The authors’ summary of the implications of thaidings speaks for itself:

[T]he current testing process simply cannot coasity distinguish emissions
performance differences of less than 3 to 6 graendipur. The process is
certainly capable of reliably distinguishing betwemod and bad performance,
but it cannot reliably distinguish between “gooditbr and best” performant®.

What this boils down to is that a single test sesienply cannot provide a robust
characterization of a woodstove’s performancelabaratory setting. Nor would a multiple test
series-based program that might generate more troésudts be remotely affordable or practical.
The unavoidable implication is that:

1851d. at 19. While emissions measurement methodsaira significant contributor to the high
uncertainty in woodstove performance generally,iddt5H (stack sampling) is responsible for
far more variability than the 5G dilution tunnel tineds, and yields an unnecessary and
unacceptable level of uncertaintgeed. at 14-15 (estimating Method 5H’s measurement
uncertainty at +/- 20 to 30 percent of the totatipalate mass determination, compared to +/-
2.5 to 3 percent for the 5G method). Such an ekeedevel of uncertainty is unnecessary and
unacceptable, in light of the much higher precigibthe 5G dilution tunnel methods. EPA is
proposing to adopt ASTM E2515, the ASTM refinemestlatement of Method 5G-3, and to
exclude 5H from the emissions measurement frameadolpted in the final rule. The poor
precision of Method 5H provides ample support Fos tlecision.

1861d. at 16-19.

1871d. at 109.
188|d.

189|d.
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[r]latcheting down the limits in the new NSPS witilp give the appearance of
tighter limits. In reality it will simply make much more difficult and more
expensive to qualify new designs, and most likele gonsumers fewer choices
of more expensive products. This ultimately wikhke replacement of old dirty
stoves less attractivé?

3. Attempts to Write off Curkeet Ferguson Are Facty&llawed and Completely
Unsupportable.

Given Curkeet Ferguson’s analysis, there can bguestion as to the wide variability in the
woodstove test data and its implications with respe EPA’s standard-setting. Contrary
statements and criticism from two sources—EPA aeduget Sound Clean Air Agency—fail
to resolve this fundamental problem.

EPA is quick to discount the Curkeet Ferguson asigiy its proposed rule. While EPA
acknowledges Curkeet Ferguson’s findings—includamgeatability measures between 2.9 g/hr
and 5.4 g/hr, and reproducibility measures of 46 tp 6.5 g/hr—the proposed rule minimizes
the significance of these findings based on presutmitigating factors.*** In particular, EPA
asserts that Curkeet Ferguson ignored:

* “the lack of regulatory requirements or incentif@sthe test laboratories to achieve
highly reproducible results in proficiency testing.;” and

« “proposed changes to improve the repeatabilityrapdoducibility of the test method®

Neither of these criticisms can withstand scrutidys discussed in Intertek’s comments on
the proposed rul€”? the first of these assertions is an unfair anddneate general attack on the
behavior and competency of EPA-approved test laboes, and ignores that outliers in the test
data were excluded from the Curkeet Ferguson poecanalysis. The second assertion relies on
the mistaken assumption that EPA’s proposed “imgmoents” meaningfully address the existing
precision issues, an assumption that the Lab Gmaliomments definitely refuté? Neither of
these assertions mitigates the concerns identifje@urkeet Fergusofi®

Nor does criticism from the Puget Sound Clean AgeAcy (“PSCAA”) hold water. In
December 2012, the PSCAA wrote Stephan D. Pagecir of EPA Office of Air Quality
Planning Standards, offering a detailed statistidéigue of the Curkeet Ferguson analysis.

19 CurkeetA Butterfly in the Roonsupran.183.

19179 Fed. Reg. at 6,356.

1924,

193 Seelntertek Testing Services, NA Inc. Comment on ¥hility at 3,supran.183.

194 See generallyab Coalition Commentsupran.97 (comment on proficiency test program
proposal).

195 Seelntertek Testing Services, NA Inc. Comment on Maitigy, supran.183.
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A full discussion of the flaws in the PSCAA'’s cgtie appears in Mr. Curkeet’s response that
is attached, and will not be repeated Héfe.

There are two very basic problems with the critidqumvever, that warrant emphasis: First,
the PSCAA'’s various complaints about Curkeet Faygissanalytical approach ignore the fact
that they applied the standard consensus-basedduazfor evaluating precisiong., ASTM
method E691-09 (“Standard Practice for Conductiménéerlaboratory Study to Determine the
Precision of a Test Method.”). In addition, CurkEerguson relied on EPA’s own data—data
obtained through the EPA Wood Stove Emissions @ity test program. While this data set
may not be perfect — indeed, none is apt to be bs-data “is certainly adequate to indicate that
variability in test results is a very significassiie.*®” PSCAA’s attempt to fault HPBA for
what it perceives as flaws in ASTM’s standard pdare for evaluating test method precision—
one developed through ASTM’s consensus-based wdoesross-industry, broad application—
is clearly inappropriate.

b. Certification Test Scores Generated in the Laboyddm Not Correlate with Field
Performance of Certified Appliances

Even if precision of the laboratory methods usecdcstification was not an issue (and it is),
rankings among certified appliances based on wmatibn scores fail to provide a reliable
indication of a woodstove’s performance in thedfigdlative to other certified woodstoves. This
is because certification tests are conducted uraaditions that do not correlate with the real
world use of woodstoves by homeowners.

The disconnect between lab and field performanaedified woodstoves isn’t a new
insight. As EPA noted in the preamble to the pegpof the current rule, “[e]missions from a
wood heater depend as much upon how the ownertepétas upon its desigh® To highlight
just a few of the clear differences between lalwyatesting conditions and field use, Method 28
testing requires use of Douglas fir cribs, whilenfemwners use cordwood. And Method 28
sampling creates different draft dynamics in corgoar to real world installations. In the
laboratory tests considerable attention is pastad-up conditions at the fuel loading stage
including size and character of an established lsedland timing of setting air controls and
closing the firebox door. These conditions arédalyiginlikely to be regularly or predictably
reproduced by consumers in the field, but can naasgbstantial difference in emissions
performance in the laboratoty’

19 Rick Curkeet, PE, “Response to Puget Sound CléaAdency ‘Preliminary Review of
Analysis of NSPS Test Method Variability (Curke2®10)’ (Dr. Phil Swartzendruber, 2012)”
(undated) (Attachment 9 to these comments).

971d. at 1.
1952 Fed. Reg. at 5,007.

199 Notably, state stakeholders in this rulemakingehalgo long recognized the discrepancy
between field and laboratory emissions performaand,have pressed for the development of
methods to better reflect real-world consumer unskperformance. If there were ever any doubt
(Continued...)
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The reason for these differences lies in the ovapgdroach to testing and certification taken
in the current NSPS. That approach uses a labrgrasting scheme to differentiate between
appliances that employ BSER and those that do not-terpredict their field performance, and
only to rank certified appliancesdter taking precision into account. Ironically, thection to
use Douglas fir cribs as part of that scheme wasder to improve the reproducibility of the test
method results. It was recognized that this ahdrotomponents of the required test methods
were departures from real world conditions, and tihe results from certification testing would
not correlate with real world performan8. But since the purpose of testing under the ctirren
NSPS was to index BSER, not to replicate real wpeddormance, these differences were
considered irrelevant.

The negotiated rulemaking record further reflebtsdriginal NSPS drafters’ understanding
that using certification tests as a tool for prédgfield performance (or making close
determinations of compliance) would be an unrealetd fruitless endeavor. In his paper on
variability, Dr. Shelton explained among other ffsrthat “use and natural aging” of stoves in
the field might affect emissions “by at least adaof two[,]” while inherent and largely
uncontrollable woodstove performance variabilityghtibe responsible for some 20% of
variability in results from test to teSt Dr. Shelton’s well-received admonition to the
committee as to overconfidence in laboratory testiits remains just as resonant today. History
only confirms his assessment of variability, am@nything, recent analysis suggests that the
differential between laboratory and field perforrmamay extend even beyond that originally
suspected.

To help lay a foundation for EPA’s efforts to revithe woodstove NSPS, HPBA
commissioned Dr. James Houck to review the availahidies to provide additional insights
into the relationship between lab and field perfance for certified appliances, as well as the
field performance of certified appliances comparedncertified applianceéd? Houck’s study

as to this issue, one only needs to look at theosidom the Colville, Washington demonstration
project 6eeHPBA Presentation, “Proposed Revisions to the NfePResidential Wood Heaters
— Industry Perspective” (Oct. 2012), at Slide 3@Juded on the DVD submitted by HPBA to
EPA on April 30, 2014, a copy of which appears RAEHQ-OAR-2009-0734-0270). That
video shows the striking differences in opacitywssn identical stoves running simultaneously,
each using EPA Method 28, one fueled with cordwaiad the other with cribs.

20 g5eee.g, 52 Fed. Reg. at 5,001 (“Although no standardizedd load configuration and
procedure is representative of individual consuaoedwood burning practices, the Oregon
loading density falls within the range shown by shadies.”).

201 Shelton supran.167, at 2-3.

202 5eeJames E. Houck, Ph.D.,BOMPARISON OFPARTICULATE EMISSION RATES FROM THEIN-
HoMmE Use OFCERTIFIED WOOD STOVE MODELS WITHU.S.EPAEMISSION VALUES AND A
COMPARISON BETWEENIN-HOME UNCERTIFIED AND CERTIFIED WOOD STOVE PARTICULATE
EMIssIONS (2012) [EPA-HQ-OAR-2009-0734-0143] (“Houck 2”).rMouck has more than 30
years of experience as a consultant and sciewiist,over 20 years of specialized experience in
biomass combustion and residential heating researditonsulting. He has worked for a broad
(Continued...)

74



relied on emissions data from in-home sampling g and laboratory studies designed to
reflect homeowner use patterns more closely thak BEthod 282°® These emissions data

were compared to published certification scoresHerwoodstove models in questidfi. Houck
also compiled field emissions data for uncertifneddels. In total, 618 emissions measurements
were analyzed, including 409 tests from 85 cedifaodstoves representing 41 different

models?®®

Houck’s analysis revealed that rank orders of wamass based on their certification scores
did not predict rank orders for the same woodstdased on their field performance:
woodstoves with low certification scores sometipegormed more poorly in the field than
woodstoves with higher certification scores, ar@éwiersa. In an attempt to “mitigate” (smooth)
the impact of the factors influencing emissiongatality (e.g., wood moisture, chimney draft
conditions, stove condition), the study groupediappes in categories determined by their
certification results and developed emissions meaual medians for the field and field
simulation data for each categdfy. This analysis revealet significant correlation between
emissions levels in the field and certificationkizg. In fact, certified woodstoves with the
lowest certification values (< 3 g/hr) reviewedfe study yielded the highest field mean
emissions rates and emission factors of the thaegories of certified woodstoves, including
those with the highest certification values (> Brp?°’ Based on these data, Houck ultimately
concluded that “U.S. EPA certification values aot good predicators of the relative ranking of
emissions from individual models or the actual nimgie of their emissions>®®

1. HPBA's Response to the Critiques of Houck 2

In addition to its critique of Curkeet Ferguson A3 also critiqued Houck 2. Its criticisms
of this study are equally unsupported for the maagons discussed in Dr. Houck’s response,
which is attached to these commefitsThat response speaks for itself, and will not be
summarized in detail here. However, two of Dr. Elds key points deserve to be highlighted.
First, he correctly points out that PSCAA usesstiaal analysis to critique the study, but

range of stakeholders, including manufacturerglgti@ganizations, air quality regulatory
agencies (including EPA), and energy agenciesisk&so the author of more than 130 reports
and publications on residential heating issues.

203|d. at ii.
204 |d.

205|d.

20614, at 3.
207d. at 3, 19-20.
20814, at 2.

209 James E. Houck, Ph.D., “Review of the Puget Sdliedn Air Agency December 5, 2012
letter to Mr. Stephan D. Page of the Office of Auality Planning and Standards U.S.
Environmental Protection Agency” (Apr. 3, 2013) fgddhment 10 to these comments).
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statistical tools cannot be appropriately used berause of the many dissimilar studies that
comprise the data base that Dr. Houck analyzedreder, to the extent the PSCAA letter
insinuates that the Houck study reflects industag hit ignores that the data on which the study
relied (1) have been obtained from research furmden-funded by EPA, (2) are in EPA’s
database via the NSPS process, or (3) are in thiecglomain and available to EPA staff.
Ultimately, the PSCAA critique offers no data odabnal information that would contradict his
analysis (or that of Curkeet Ferguson for that ergtbr change the conclusions reached.

2. EPA’s Failure to Address Houck 2

EPA, on the other hand, does not even discuss, teastattempt to dispute, Dr. Houck’s
findings on the inability of certification test ges to predict performance in the field. This is
not for a lack of awareness; as noted, the studyosaducted for the express purpose of helping
provide a foundation for EPA’s revision of the westmlye NSPS. Toward this end, EPA was
provided with Houck 2 well over a year prior to v®posed rule’s issuance. EPA’s failure to
even address this issue of obvious relevance tketted of its proposed Step 2 and 3 standards is
particularly egregious, and ignores basic EPA pediand guidance requiring use of the best
available, “highest quality” science and informatfé® EPA must rectify this oversight.

In the end, there can be no denying the obviousttabaratory certification test scores
cannot be used to predict the relative performarficertified models in the field, because the
rank order of certified appliances based on cedtion test scores will not hold up in the field.
Thus, a woodstove model with a certification vadtier below 2.5 g/hr (or even 1.3 g/hr) may
not perform as well in the field as a model witbeatification score of 4.5 g/hr. Given this, it
cannot be said that EPA’s proposed Step 2 and 8sénilimits have been “adequately
demonstrated.”

2. EPA Failed to Properly Analyze Costs, and the Propged Step 2 and 3 Standards
Are Not Cost-Effective

As discussed previously, the costs and cost-effentiss of proposed emission standards are
a central factor in determining BSER, pursuanbh®@AA Section 111 requirement that EPA
must consider “the cost of achieving such reductiot any non-air quality health and
environmental impacts and energy requiremefits EPA is required to ensure that its
woodstove NSPS limits are not “exorbitantly costiyan economic or environmental wai?

The current NSPS proposal does not adequatelyasmtbie significant costs of achieving
emissions reductions with so low a ceiling on eroiss from woodstoves. The proposed Step 2
and 3 emission limits would lead to costs thataamgthing but reasonable, EPA’s protestations to
the contrary notwithstanding. This conclusionupported by a separate cost-effectiveness

2105eee.g, U.S. EPA, Scientific Integrity Policy, at 8yailable at
http://www.epa.gov/osa/pdfs/epa_scientific_intggnitolicy 20120115.pdf.

2142 U.S.C. § 7411(a)(2).
212 Essex Chem. Corp486 F.2d at 433.
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analysis by NERA, HPBA's third-party consultant {@thment 2 to these comments and
summarized below), and by NERA's critique of EPA&st and cost-effectiveness analysis
(Attachment 11 to these comments and summarizewpél® The analysis described therein
clearly demonstrates that cost considerations ypdedimplementation of EPA’s current proposal
as BSER and that EPA’s own cost-effectiveness arsatipes not have legs to stand on. Rather
than attempt to recreate NERA'’s analyses here, Wénatead briefly summarize the key
findings below.

a. EPA’s Analyses Are Fatally Flawed

EPA and its consultants performed various calontatirelated to compliance costs and
emissions reductions for the proposed and altematigulatory approaches for the various
categories of hearth appliances. EPA’s methodofogits regulatory impact analysis failed in a
number of ways to follow governing EPA guidance.

In conducting its cost-effectiveness analysis, Elefarted from its own guidance

(Guidelines for Preparing Economic Analy§€s The major deficiencies are illustrated in the

following table and discussed in more detail in MERreport?*

213 NERA “combines the largest in-house team of ecdstsnin the economic consulting world
with an extensive network of some of the leadingdamic and industry experts in their fields.”
“NERA’s Global Services and Capabilities,” http:¥iwv.nera.com/67_5160.htm. In the area of
environmental economics, NERA has broad experienoemerous fields working on behalf of
both government entities and indust§ee‘Environmental Economics At A Glance,”
http://www.nera.com/67_4854.htm. Dr. David Harnisdr., lead investigator for the analysis, is
Senior Vice President and the Global Environme@talup Co-Head at NERA, and has a PhD in
economics from Harvard University, along with an 8 economics from the London School
of Economics and a BA in economicsagna cum lauddrom Harvard College. Dr. Harrison
has more than 30 years of experience in evalu#ttegosts and benefits of various air quality
regulations across a range of industry sectorshdsded over two dozen economic impact
assessments related to energy and environmenteilggohnd infrastructure programs, relying on
state-of-the-art economic models, and evaluatiggpns throughout the country and the world.
Dr. Harrison previously was an Associate Professdétarvard University’s John F. Kennedy
School of Government and also served as a SeraffrEStonomist for the government’s
President’s Council of Economic AdvisorSee"Dr. David Harrison, Jr.,”
http://www.nera.com/Experts_expert41.htm.

214U.S. Environmental Protection Agency (“EPA”). 20Bidelines for Preparing Economic
AnalysesDecember. http://yosemite.epa.gov/ee/epa/eerimmSN/EE-0568-50.pdf/$file/EE-
0568-50.pdf

213 |n addition, EPA departed from its standard poactif basing cost-effectiveness values on a
comparison of annualized costs and annual emisseaurctions in a single future year by
including a cumulative assessmeBeeNERA Economic Consulting, Assessment of EPA
Economic Analyses for Proposed Wood Heater New&oBerformance Standards, at 4 (May
2014) (Attachment 11 to these comments). This pla@xed departure is arbitrary and
(Continued...)
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Summary of NERA’s Assessment of EPA Analyses for Bposed Wood Heater NSPS Relative to EP@uidelines for
Preparing Economi Analyses

EPA Performed for Proposed Wood Heater NSPS?

Incremental Cost-Effectiveness Analysis

1. Specify sewveral options (at least one less No No option more stringent than Proposal; only
stringent and one more stringent than proposal) difference between Proposal and Alt. is timing

2.Dewelop compliance cost estimates based on  No No dependence on stringency for most costs
stringency

3. Develop emission reduction estimates based  Yes, but... No accounting for large emission uncertainty

on stringency

4. Incorporate market impacts into cost and No No demand, scrappage, or cons. surplus effects
emission reduction estimates

5. Calculate incremental costs No No incremental analysis for decision-making
(least to most stringent)

6. Calculate incremental emission reductions No No incremental analysis for decision-making
(least to most stringent)

7.Calculate incremental cost-effectiveness No No incremental analysis for decision-making
(least to most stringent)

Industry Impact Analysis No No estimates of industry jobs, closures, etc.

Economic Impact Analysis No No estimates of economy-wide jobs, GDP, etc.

The shortcomings in EPA’s cost-effectiveness amglyse fatal flaws that make it essentially
useless for decision-making. In fact, NERA conctlitteat the errors and omissions are so
fundamental that it would not be worthwhile for NERb attempt to develop incremental
analyses from the information that EPA providegsaose the information itself has such a shaky
basis.

EPA'’s proposal also gives short shrift to one @f iajor findings of EPA’s cost analysis
militating against a determination of cost-effeetiess: a high cost-to-sales ratio. In the
proposed rule preamble, EPA concedes that, for stowds, “the cost-to-sales ratio, which is an
indicator of the ability of the manufacturer to sessfully absorb the regulatory impacts, is high
at 4.3 percent®® However, the proposed rule glosses over thidrfimdgnoring EPA’s own
recognition of its significance in the Regulatonydact Analysis. There, EPA acknowledges
that ratios below 1 percent “suggest the rule moll have a significant impact . . 21* For
adjustable burn rate woodstoves, the cost-to-sateswas over 4 times this threshold value.

capricious.See Fox Television Stations, lMa56 U.S. at 514-15 (agency may not “depart from a
prior policysub silentié and “must show that there are good reasons fon#gw policy”).

21814, at 6,356.

217.S. EPA Regulatory Impact Analysis (RIA) for Proposed Resiil Wood Heaters NSPS
Revision: Final ReportEPA/R-13-004 (2014) at 5-15 [EPA-HQ-OAR-2009-0864]
(“RIA”).
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Such a high value at least should have given ER&gas to the extreme nature of the costs
associated with the proposed rule’s Step 2 anahisli In any case, and as NERA'’s analysis
reveals, these costs are wholly out of proportidth the emissions actually captured under the
proposed Step 2 and 3 standards.

b. NERA's Analysis Shows that EPA’s Proposed Step®&aftandards Are Not Cost
Effective

The full details on NERA'’s data inputs and methodgl can be found in the appendices
attached to their analysis, and we will not sumaeathose details here. In short, NERA
evaluated the cost-effectiveness of increasingiggnt particulate matter emissions standards
for woodstoves. Using detailed information on conpde costs and economic assessments
consistent with EPA guidelines for economic analySIERA developed estimates of the
incremental cost per ton for three NSPS.

1. Step 1 standard of 4.5 grams per hour (g/hr);
2. Step 2 standard of 2.5 g/hr; and
3. Step 2 standard of 1.3 g/hr.

The following figure summarizes the results of NERanalysis. These results show that the
two Step 2 standards are much less cost-effediare the Step 1 standard of 4.5 g/hr. The cost
per ton for the Step 1 standard of 4.5 g/hr is 2@ per torf:® compared to $151,900 per ton for
the Step 2 standard of 2.5 g/hr or $195,300 pefdoa Step 2 standard of 1.3 g/hr. Comparing
the Step 2 options, a standard of 1.3 g/hr is @adirly costly relative to emission gains over a
2.5 g/hr standard, resulting in an incremental pestton of $321,800 per ton.

218 HPBA recognizes that this cost per ton valuegsificantly higher than what is normally
deemed acceptable in rulemakings to establish N&PSM. Nevertheless, the important
consideration of building to a nationally unifortaisdard has already resulted in woodstove
manufacturers largely accepting the WashingtoreStt@ndard of 4.5 g/hr as the national norm.
Thus, HPBA supports EPA’s conclusion that the Stémit is BSER.
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Cost-Effectiveness of Alternative Wood Stove NSPS

Step | : Step Il
$350,000 - : $321,800
$300,000 !
c I
9 $250,000 - T
T 1
& 5200000 - ! $195,300
)
3 | $151,900
O $150,000 !
$100,000 - !
1
$50,000 - $29,700
1
$0 - .
75—-45gh |45-25gh 45—13gh 1.3incremental
! from2.5
Source: NERA calculations as explained in NERA&'sart entitled Cost-Effectiveness Analysis of

Alternative Woodstove New Source Performance Stalsda

NERA used sensitivity analysis to assess the imaptios of changing uncertain estimates
used to calculate costs and annual emission ressctincluding the underlying compliance cost
information and the price elasticity of demand.haligh the specific estimates of dollars per ton
change under the sensitivity cases, none of th&tsety cases modifies NERA's basic
conclusions, i.e., that the Step 1 standard of/hbis much more cost-effective than the Step 2
standards and that the 1.3 g/hr standard is pkatiguwostly in terms of potential additional
emission reductions relative to a somewhat legsgeint Step 2 standard of 2.5 g/hr.

The following charts summarize the key details BRM\'s analysis:

NERA'’s Estimated Impacts on Stove Sales and Annuakd Social Costs

STEP | STEP Il
1.3 incremental
7.5— 4.5 g/h 45 — 2.5¢g/h 45 — 1.3 g/h from 2.5

Sales with demand effect 85,600 68,300 58,500 N/A
Social cost

Compliance cost $822,000 $10,358,000 $15,703,000 $5,344,000

Consumer surplus deadweight loss $77,000 $2,305,000 $6,151,000 $3,846,000

Total cost $899,000 $12,664,000 $21,854,000 $9,190,000

Note: Baseline sales are 89,000.

Source: NERA calculations as explained in NERA&sart entitled Cost-Effectiveness Analysis of Atigtive
Woodstove New Source Performance Standards
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NERA's Estimated Components of Annual Emission Redttions

STEP | STEP Il
1.3 incremental
7.5— 4.5 g/h 45 — 2.5¢g/h 45 — 1.3 g/h from 2.5
Demand effect -44 -133 -209 -76
Compliance effect -29 -165 -239 -75
Scrappage effect +43 +214 +337 +122
Net emissions change (tons) -30 -83 -112 -29

Note: “Demand effect”: Higher woodstove prices would asales to fall, reducing emissions.
“Compliance effect”: Modification of woodstoves teeet NSPS is assumed to reduce emissions.
“Scrappage effect”: Reduced scrappage of existiogdstoves would increase emissions.

Source: NERA calculations as explained in NERA&gart entitled Cost-Effectiveness Analysis of Aliative
Woodstove New Source Performance Standards

NERA's Estimated Incremental Cost-Effectiveness dSPS

STEP | STEP Il
1.3 incremental
7.5 — 45 g/h 45 — 2.5g/h 45 — 1.3 g/h from 2.5
Total cost $899,000 $12,664,000 $21,854,000 $9,190,000
Net emissions change (tons) -30 -83 -112 -29
Cost per ton $29,700 $151,900 $195,300 $321,800

Source: NERA calculations as explained in NERA&gart entitled Cost-Effectiveness Analysis of Atitive
Woodstove New Source Performance Standards

NERA'’s detailed cost-effectiveness analysis puts ahkear perspective the excessiveness of
proposed rule’s costs, particularly when compaceithé marginal emission reductions
achievable at those costs. Especially in a smalbamer-driven industry such as this, these cost-
effectiveness estimates are far beyond what casilgpsonsidered reasonable. Rather, they are
exorbitant and therefore by themselves precludeterhination in favor of EPA’s proposed
Step 2 and 3 standards as BSER under CAA Sectibn 11

Notably, neither EPA’s nor NERA'’s cost analysesoart for the two key data quality issues
identified above: (1) the imprecision of the laliorg test methods used for certification and (2)
the lack of correlation between emissions measurégst labs and those generated by
homeowners in the field (including emissions vasiabased on homeowner use of cordwood).
As discussed above, these issues deprive EPA’®pedpStep 2 and 3 standards of real meaning
in terms of an ability to predict the level of esi@n reduction that will actually be achieved
through an appliance’s certification to the stadd#r indeed, any reduction will be achieved at
all). Emission limits set at such low levels beeocam arbitrary “numbers game,” unreflective of
the actual emission reductions that will be achieivethe real world. In short, because of these
problems, EPA’s proposed Step 2 and Step 3 standaedikely to beven less cost-effective
than NERA'’s analysis has shown.

The implications of the NERA analyses for the cotrygroposal are obvious: that the
proposal does not adequately consider costs, agedqunder CAA Section 111. As NERA's
analysis shows, even drguendo the emission reductions implicated by a 2.5 gftit.3 g/hr
limit were not confounded by the demonstrated greniproblems and could be shown to be
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representative of homeowner use, those reductiongdwome at an unreasonably high cost,
particularly in light of the still significant (ansignificantly less costly) reductions achievable
with a 4.5 g/hr limit. It is therefore no surprigeat NERA has shown that each incremental
reduction from the 4.5 g/hr level becomes evendess-effective, unreasonable, and ultimately
untenable from the standpoint of cost effectiveness

3. EPA Has Failed to Adequately Address the Change-Ouimplications of Its Proposal

The inappropriateness of EPA’s proposed Step ZBatdndards is reinforced by the ample
data on the largest contributor to woodstove PMssions: uncertified woodstoves, and the
implications of these proposed standards for tloe path which homeowners will replace them.
In short, EPA data and confirmatory analysis denratesthat imposition of more stringent
emissions limits would amount to nothing other thameaningless numbers game that may not
yield significant emissions reductions from new wsimves but will increase prices, which will
reduce incentives for consumers to exchange outdat®rly-performing uncertified
woodstoves for current, more efficient certifiedduts.

The level of continued ownership and useintertified woodstoves is evaluated in another
study by Dr. Houck commissioned by HPBA. This study comprehensively reviewed current
woodstove ownership and use data and hearth irydustnufacturing records dating back to
1989, as well as survey-based estimates of wooelstoange-outs since 1987. It also
estimated national PM emissions in 2010 for eatdgoay of woodstove (freestanding
uncertified conventional cordwood stoves, freestagndon-catalytic certified cordwood stoves,
freestanding catalytic certified cordwood stoves] fieestanding pellet stove’s}. The study
demonstrates that, as of 2010, over 6 million uifeedt woodstoves remained in homes
throughout the countr§?* Furthermore, an estimated 35.4% of all freestamdioodstoves
owned were certified or pellet stoves (493,31 1ifvedt catalytic stoves, 1,562,153 certified non-
catalytic stoves, and 841,429 pellet stové$)While this percentage reflects significant growth
in ownership of certified woodstoves since 198ghkr-emitting uncertified conventional
woodstove models still account for a far greatec@etage (64.6%¥* This is despite the fact
that nearly all new woodstoves sold in the pasgedrs have been certified, as all woodstoves
manufactured for the U.S. market since July 1, 198@ required NSPS certificati6f. In all,
the 64.6% of the total woodstove ownership reprieskby uncertified woodstoves accounted

219 5ee generallyames E. Houck, Ph.D.HE FRACTION OF FREESTANDINGWOOD-FUELED
STOVES INCURRENTUSE THAT ARE U.S.EPA CERTIFIED CORDWOOD STOVES ANDWOOD PELLET
STOVES (2011) [EPA-HQ-OAR-2009-0734-0264] (“Houck 17).

2201d. at .

221 1d. at ii.
2225ee idat 32.
22 |d. at i, 31.

224 5ee idat 32.
2255ee idat 1.
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for 86%of the total 2010 PM emissions from each categbmyamdstoves owned in 2076°

As illustrated in the graphic below, these unregpdavoodstoves are undoubtedly the largest
contributor of national emissions, and the largesission reductions necessarily must result
from targeting them.

2010 National Particulate Emissions By Freestandin§tove Category

Certified Non-Cat.
Freestanding Cordwood
Stoves
15,188 tons (10%)

Certified Cat. Freestanding
Cordwood Stoves
5,016 tons (3%)

Freestanding Pellet Stoves
1,445tons (1%)

TotalNational Freestanding Stove
Particulate Emissions 2010 =
157,069 tons

The previously discussed Houck 2 study furtheridhtes the impact of uncertified
woodstove use. In addition to evaluating emissamtording to certification ranking, Dr. Houck
compared emissions between in-home uncertifiedapg@s and certified ones, analyzing
emissions data from 209 emissions tests on 62 tifieeistoves’?’ The study “confirm[ed] that
certified stoves do have substantially lower pattite emissions under real-world, in-home
usage as compared to uncertified mod&3.Even after accounting for differences in effiaign
between certified and uncertified woodstoves, (differences attributable to the fact that
certified appliances burn less fuel to satisfyshme heating demands), the data indicates that

226|d. at 32-33. The share of emissions representeshbsrtified conventional woodstoves
accounted for 135,420 tons/year PM emissiddsat 33. In comparison, certified catalytic
woodstoves, certified non-catalytic woodstoves, peltet stoves accounted for 5,016, 15,188,
and 15,188 tons/year PM emissions respectivigly.

22" Houck 2,supran.202, at ii.
2281d. atiii, 3.
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uncertified woodstoves are still responsible forgeeater a share of total emissions. In fact,
after adjusting for efficiency, the data showed tetified woodstoves emit on average 53%
less than uncontrolled, uncertified applian€€sin sum, the data points strongly to homeowner
use of uncertified woodstoves as a critical fagtdPM woodstove emissions inventorfgS.

The likely real-world effect of widespread changé-of uncertified woodstoves is perhaps
best illustrated through experience with systematenge-out programs on a smaller scale. One
example is the Libby, Montana change-out programc¢kwvtook place over four winters
beginning in 2005>* The change-out program, documented in a studysabsequent report,
involved the replacement of about 1200 older, regtitting woodstoves (approximately 95% of
area woodstoves) in Libby, Montana, a residentahmunity with significant residential
woodstove use and emissidfis.Over the course of change-outs over four yeansjent winter
PM concentrations “gradually declined” to a poirftese, during the final winter studied, PM
concentrations were significantly below baselinaryievels**® This reduction, in fact, was
significant enough to put Libby in compliance witie National Ambient Air Quality Standard
for PMo5.>** The emissions impact of the Libby change-out pogwas further recognized by
the Health Effects Institute’s independent Reviesnittee, which concluded that “the study
had demonstrated that ambient fMoncentrations in the community were reduced duilie
course of the change-out program, and that thisatezh was sustained over subsequent
winters.”#3°

229 5eeHouck 1,supran.219, at vi (mean emissions rates for all cedifand uncertified stoves
in data set were 10.4 g/hr and 22.2 g/hr respdgjive

230 The data and analysis appearing in Houck 1 anctk@ware further supported by EPA’s own
AP-42 data.SeeU.S. EPA, Report on Revisions to 5th Edition AP-82ction 1.10, Residential
Wood Stovesavailable athttp://www.epa.gov/ttn/chief/ap42/ch01/bgdocs/H@lpdf.

Consistent with Dr. Houck’s findings, EPA similadgtermined that PM emission factors for
uncertified woodstoves (15.3 g/kg) are significahilgher than those for certified non-catalytic
(7.3 g/kg) or catalytic woodstoves (8.1 g/kdgl. Of course, the congruency between EPA’s and
Dr. Houck’s conclusions should not be surprisingeg both analyses’ reliance on the same
underlying data (much of which was developed presiypby Dr. Houck).

231 See generallgurtis W. Noonanet al, Assessing the Impact of a Wood Stove Replacement
Program on Air Quality and Children’s Healthealth Effects Institute, Rep. No. 162 (Dec.
2011),available athttp://pubs.healtheffects.org/getfile.php?u=677.

2321d. at 1-2.

233|d. at 1.
234|d.

2%1d. at 2.
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It is particularly significant (and not surprisintpat the improvements in Libby’s air quality
due to the change-out program have had a continamgtermimpact, as discussed in a recent
article by Dr. HoucK>® Dr. Houck’s observations include the following:

« The frequency of episodic high 24-hour events alibee35 pg/MNAAQS standard has
dramatically dropped from the original baselinecleaf 6 events to zero in the most
recent heating season for which data is availéf)é1-2012), and only one such event
occurred in each of the three prior heating sea&¥38-2009 through 2010-2011).

» The average heating season concentration ofsRlbpped by approximately 30% over
the period since the change-out’s completion.

» Community members have anecdotally observed cagdimaprovement in air quality,
visibility, and respiratory health since the contigle of the progran?®’

Such improvements demonstrate the effectivenegsdefscale change-out in achieving
emissions reductions, and the resultant signifieafgolicies that encourage rather than
disincentivize scrappage.

The economic implications of policies affecting samer change-out are explored in
NERA'’s economic analysis, attached to these comsreamd summarized in part above.
NERA’s modeling plainly demonstrates that any tegig of the current NSPS limit is certain
to carry demand impacts, with fewer consumers ngllio change-out (“scrap”) their old,
uncertified appliances for new, lower emitting, lags affordable ones. In the case of the Step 1
4.5 g/hr NSPS limit, new woodstove sales woulddakiced by 2,500 (a 3.4% reduction).
However, this reduction in sales would be acconmgzhbly an increase in the number of
uncertified, high-emitting woodstoves which woulti@rwise have been “scrapped” but would
instead remain in use. Specifically, approximafie§07 preexisting woodstoves otherwise
exchanged would remain in use, representing aldbtarg of annual emissions.

3¢ SeeJames E. HoucKihe Libby, Montana, Wood Stove Change-out: Didthange-Out
Work? HEARTH & HOME (May 2013).

237|d. at 63-70. For instance, Kathi Hooper, Directothef Lincoln County Environmental

Health Department in Libby observed, “The air hereisibly cleaner now. We get comments
frequently from people, like me, who grew up héhey mention how noticeable the difference
is, how much farther you can see and how much eleawverything smells.” Dr. Jay Maloney of
the St. John’s Lutheran Hospital in Libby furthdéserved, “Especially during periods of
inversions, now compared to 20 years ago there beee drastic differences as far as the
number of people that come in with exacerbatio@OPD . . . , pneumonia and asthma.” This is
echoed by Dr. Brad Black, CEO & Medical Director tbe Center for Asbestos Related
Disease, who noted, “I can’t say enough. | thithle [change-out] was a great project and it did
very good things for this community and improved tuality of life, particularly for people

with lung disease because they still have troubldays with inversions, but it would be much
worse if the air were like it was before the chaonge” 1d. at 67, 69.
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A 2.5 or 1.3 g/hr NSPS limit would similarly cardgmand and scrappage impacts, though of
a significantly grander scale. If EPA were to adeither of these limits, new certified
woodstove sales are likely to be reduced by 15(8001%) or 23,300 (31.9%) respectively.
Further, an additional 5,246 or 8,304 uncertifiedher-emitting woodstoves would remain in
use under a 2.5 and 1.3 g/hr Step 2 limit respelgtivThese uncontrolled woodstoves equate to
163 to 258 ton®f emissions each year. Thus, while aggregatesams still would be reduced,
the total reduction is considerably offset by tdeease scrappage effect. In fact, as the
uncertified woodstoves still in homeowner use quwrito age, their emissions may only get
worse?® Thus, under an overly stringent emission linigremental emissions reductions are
significantly neutralized due to the significantliyninished incentives for the elimination of
existing uncertified woodstoves responsible forwtast majority of total emissions.

The above analyses together unmistakably showethasions can be significantly (and
economically) reduced through change-outs. Thahaoy consumers have resisted change-outs
over the last 25 years reflects the average conssiglisincentive to scrap long-lasting, still
functional uncertified appliances and buy new &iediones. For economically disadvantaged
homeowners who harvest their own wood, the fadtttier current, uncontrolled stove still
heats their home is an argument that is hard tocowee, particularly during hard economic
times. Given the modest market for certified wdods appliance&:’it is patently illogical to
impose a limit that significantly increases thetsag new certified woodstoves, resulting in
even fewer certified woodstove purchases and, fivereslower change-out of the over 6 million
high-emitting uncertified woodstoves still in us&nd the illogic of this approach is even more
apparent when, as is the case here, those margesttiemissions limits give only the
appearanceof emissions reductions, but nothing more.

So far, EPA has failed to take into account thisaked “scrappage effect,” of its proposed
Step 2 and 3 emission limits as it is requireddaidder Section 111. By limiting the aggregate
emission reductions achievable, the reduced scgapmader the proposed Step 2 and 3

238 One additional but separate risk related to tkegk-out issue is the potential effect of
tightened standards on the proliferation of hom#t-Btoves. In other words, increased prices
associated with tightened standards may furth@egrotential stove-buyers to instead develop
their own home-made alternatives. Such stovee emsassortment of issues, including
emissions impacts and safety implications over WwiiPA would have absolutely no control.

239 Dr. Houck was able to calculate annual market &izeertified woodstoves based on
HPBA'’s compilation of annual manufacturer shipmestiords. The market for certified
cordwood woodstoves peaked in 1991 with 158,188 w@hipped and then again in 2008 with
141,108 units shipped. Houcksupran.219, at 28. (EPA’s Regulatory Impact Analysis
recorded a somewhat higher estimate of 166,527 stowe shipments in 2008 but also noted a
24% average annual decline in woodstove sales 2P@®. RIA,supran.217, at 3-23 to 3-24.
As illustrated in Houck 1, oftentimes — indeed E2ang out of a 24-year period — shipments of
new certified woodstoves fall below 100,000 uni¢s pear. Houck Isupran.219, at 28. Based
on Houck 1 and HPBA's historical shipment data, MBRas able to project future certified
stove sales and projected a modest estimate ddQ@tertified stove sales in 20it8here were
no changes to the NSPS
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standards affects both the cost-effectivenesseofile and scale of its environmental impacts.
As discussed in Part Ill.Buprag both the proposed standards’ economic and environmental
costs, including the standards’ “counter-producaweironmental effects” in slowing change-
outs, must be considered in determining whether’'EPAoposed standards have been
“adequately demonstrated” under the statute armtiged precederit’ EPA must consider the
rule’s scrappage impacts in concert with its o#r@rironmental and economic costs.

The proposed standards’ scrappage effects arenhotadevant to the “adequate
demonstration” question. Indeed, they strike athtbart of BSER itself. As also discussed in
Part Ill.,supra the best “system” of emission reduction connatese than just technology.
Here, the best “system” of emission reduction eé@apling of sorts, one in which technology is
aligned with adequate price-demand incentives éonéowner change-outs, producing a
performance standard that reflects both featurdésief'system.” EPA’s proposed Step 2 and 3
limits do not do so.

Together, the demonstrated imprecision of thentethods, the lack of correlation between
certification scores and field performance, the destrated cosneffectiveness of the proposed
Step 2/3 standards (including the adverse imphetsetstandards will have on change-
outs/scrappage) all show that the proposed Stegta/@lards exceed the bounds of
reasonableness, do not reflect BSER, and haveesot fladequately demonstrated.” For these
reasons, the proposed Step 2 and 3 standardy fatalilict with Section 111 and must therefore
be abandoned.

4. EPA Proposes to Use Legally Unsupported and Techrilty Unsound Test
Methods***

Part and parcel of EPA’s proposed performance satraisdare the test methods on the basis of
which compliance will be measured. As noted akbiovaur comments to EPA’s proposed Step 1
standard, HPBA supports EPA’s proposed use of cmusebased standards such as ASTM
E2515 and CSA B415.1-100. HPBA cannot, howeveeawith EPA’s proposed deviations
from ASTM E2780. Among other significant concerig deviations would neutralize two
changes to EPA Method 28 that were specificalbigied to address longstanding and well-
recognized problems in the Method 28 provisionsgnbing how to determine the low burn rate
for certification testing. As shown elsewherehirde comments, Part V(C)@)pra
incorporating these provisions would not be unldwfutherwise impractical, so as to trigger

240 Essex Chem. Corpd86 F.2d at 438-438ge also idat 433 (NSPS limits must not be
“exorbitantly costly in an economic or environmdntay”).

24170 be clear, HPBA's test method concerns with réga Steps 2 and 3 are the same concerns
which render EPA’s proposed Step 1 standard flaaed, EPA’s decision not to use ASTM
E2780 in full is equally unsupported at all step$ie test method issues are just one additional
reason why HPBA opposes adoption of Step 2 or Bdjnm addition to the many reasons set
forth above. Alternatively, if EPA proceeds withdlizing those limits, it must revise the
proposed test method provisions that correspotdtio (or all three) of its proposed steps.
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any exception to the NTTAA! Moreover, even in the absence of NTTAA constgititese
changes are not supportable on the merits, fore@igons developed in the Lab Coalition’s
comments, which HPBA hereby supports and incorpseray reference.

C. EPA SHouLD REVISIT CERTAIN OTHER ELEMENTS OF THE PROPOSED SUBPART AAA.

1. EPA Lacks a Sufficient Basis to Establish Its Propsed Step 2/3 Cordwood Standard

All stakeholders — industry, states, and EPA — feayreed on the need to move toward more
real-world representative test methods for cerifyivoodstoves that are based on burning
cordwood and not dimensional lumber cribs. A blpadsed ASTM work group is engaged in
an expedited effort to develop a more represematrdwood test method for woodstoves as
these comments are being written, and this efiopefully will be completed and accepted as an
ASTM method before the revised regulations ardified. HPBA supports a transition from
crib-based standards to cordwood-based standacdsidethe latter are more representative of
real world usagé*® Such a transition, however, cannot be achievebasptly as EPA
proposes—namely, allowing manufacturers just figarg to transition from a crib-based
standard of 4.5 g/hr to amdemonstratedordwood-based standard of 1.3 g/hr. The proposed
rule prematurely would adopt cordwood-based cediion requirements, while skirting the
obvious data limitations precluding lawful uselasttime of cordwood testing to determine
compliance. The requirement to testy with cordwood to demonstrate compliance with Step
2/3 standards is nothing more than a blind stepdadt into the unknown, uninformed in any
way by meaningful, data-driven analysis.

a. A Mandatory Cordwood-Based Standard Is Incompataile CAA Section 111

EPA'’s proposal to mandate cordwood-based compliwittethe proposed Step 2/3 1.3 g/hr
emission limit is completely unsupportable as atenaif law. EPA has put the cart ahead of the
horse by setting standards for cordwood performaeéere data have even begun to be
generated with the new method. Imposing cordwaaskd test methods and emission limits for
its proposed Steps 2 and 3 before the relevantfiatathe appropriate test methods have been
developeder forcerenders such standands-demonstrated under CAA Section 111.

Even if EPA had some reasonable basis for impasib@ g/hr limit based on use of crib-
based testing (which, as shown above, there is BB has adduced no evidence whatsoever

2425eeNTTAA §12(d)(3); Rev. Cir. A-119, § 1.

243 The objective is to develop a test method thatdse representative of consumer use patterns,
starting with the fuel (cordwood). All test mettsp however, inevitably involve compromises
driven by costs and other technical and practioakerations. In the end, it is hoped that

broad central tendencies of consumer behaviorbeilkaptured, but it is unrealistic to expect that
all aspects of consumer behavior can be reflected.
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that this standard (or the alternate step two stahdf 2.5 g/hr) can be met using cordwgdt.
To the contrary, EPA plainly states that its Stelp2g/hr limit was based on data from models
“using crib wood as the test fuel as specifiedfie [existing] Method 28%*° In other words, the
proposal contemplates issuing a standard entieggd on data from one fuel and requiring
compliance through use of an entirely different {aad test method, for that mattéf5.

This runs counter to the D.C. Circuit’s strong adition over 40 years ago against limits
that reflect “a significant difference between teicues used by the agency in arriving at
standards and requirements presently prescribegefermining compliance with standard$’”
As discussed in Part Ill.A.1 above, EPA must enshuéits standards are derived from data
based on the same reference methods by which camapliwill be measured, or offer a very
strong justification for departing from this pripte. On the current record, EPA cannot possibly
claim that its proposed Step 2 standard has bedsytamtely demonstrated.” Thus, EPA’s
proposal to require certification based on usecoflwood rather than cribwood at Step 2 is
fundamentally incompatible with CAA Section 111danust be abandoned.

b. EPA Should Consider Alternative Means to Encoulageeased Cordwood Testing

That EPA may not pursue mandatory cordwood testicertification requirements at this
time does not mean that the Agency is without ratguy means to incentivize increased
cordwood testing and data collection. Rather firalize the Step 2/3 limit as proposed, EPA
should, pursuant to CAA Section 111(j), adopt aarahtive cordwood-based limit of 7.5 g/hr
that would serve as a temporary bridge betweenba#ed standards and cordwood-based
standards. Upon generation of a sufficient setatd based on cordwood testing, EPA can
reevaluate whether a different cordwood-based ataincbnstitutes BSER in a future
rulemaking.

Certification testing with dimensional lumber Doagffir cribs was included in Method 28
when EPA originally promulgated Subpart AAA. Aathime, the existing data base upon
which to make BDT determinations was generated wihgeearlier Oregon program using such
cribs because that approach was believed to imghevprecision (reproducibility) of the test
method. The Curkeet Ferguson study, howestgsran.10, has demonstrated conclusively that

24470 the limited extent that any cordwood-based dagaesently available, that data is largely
irrelevant due to the anticipated massive changéset ASTM cordwood-based method that is
now in development, as further discussed below.

24579 Fed. Reg. at 6,355.

246 EPA’s failure to account for something as basithastype of fuel to be used in certification
carries very real implications where, as heres well-recognized that woodstove emissions may
vary significantly on the basis of fuel choice, amgmther factors. By and large, field and
laboratory testing of certified stove models empigyconsumer burn practices — including
cordwood use — has yielded emission levels welvalibe same models’ EPA certification
scores.SeeHouck 2,supran.202, at 4.

247 portland Cement Ass'@86 F.2d at 396.
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the precision of Method 28 is quite poor (plus/nsitdug/hr, or worse). Moreover, crib-based
certification scores are not representative of hmamer emission performance, when using
“real” fuels (.e., cordwood), which has motivated state and locakgaments to call for more
representative test methods based on burning cadiwo

Despite these developments, EPA has little chaitedocontinue to rely on certification
values that require testing with Method 28 criBé.this time, EPA cannot establish defensible
standards based on cordwood testing becauseajiable data for making BSER determinations
are almost exclusively Method 28 data; and (iisgrg cordwood test methods have not been
used, and even if they had been, the methods ve¢mesigned to reproduce expected
homeowner use patterf€. Nonetheless, HPBA believes that these obstahlmsid not stand in
the way of including, in the proposed revision toart AAA, an alternative path to obtain
certification using data generated from the nevdwomod test method. This alternative path
could be based on CAA Section 111(j), which alldarsnnovative technology waivers. To be
sure, this will require some creativity on EPA’stta adapt Section 111(j) for use in the context
of Subpart AAA. That degree of creativity, howewsould be no larger than that which was
needed in establishing Subpart AAA’s model lingifieation framework over twenty years
ago. The establishment of the model line certiibcaframework involved the adaptation of the
basic stationary source architecture of SectiontdXacus regulatory requirements upstream of
homeowners/consumeiiss., on manufacturers and distributors. In essemcejrivolved
importing approaches from CAA Title Il (mobile soas) and putting them to use in Subpart
AAA. HPBA believes that there is sufficient fleXiby within the text of Section 111(j) to
facilitate a similar accommodation in this rulenmaki And it is clear that the environment
would benefit from the establishment of an altakatertification program that would move us
closer to the ultimate goal of having a Subpart Aéeitification program based entirely on
cordwood testing.

Below, we discuss in detail the elements of theiSed 11(j) program that HPBA proposes.
In short, that program would: (i) foster innovatieithin the industry—namely,
designing/redesigning woodstoves to minimize emissihat result from burning cordwood; (ii)
achieve equivalent or greater “real world” PM engiegeductions than that which would
otherwise be achieved under crib-based standandg(jiig acknowledge the need to move
toward cordwood-based testing, by serving as aroppjate “bridge” between crib- and
cordwood-based testing programs given that ingafficdata exists at present to move any
further in the direction of a cordwood-based cigdition program.

248 T address this problem, an ASTM task group weabéished in 2013 that includes
representatives from all stakeholders to developva cordwood method that reflects
homeowner use patterns. The task group has madeastial progress, but it will take

additional time to complete that process. Whikettisk group is likely to achieve its goal prior
to EPA’s issuance of a final rule, it would takéstantial additional time to generate a database
using the new ASTM method that is suitable for dead-setting.
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1. CAA Section 111(j) Framework

The Clean Air Act includes express authority fag fkkdministrator to grant a waiver from
the otherwise applicable NSPS, to “encourage tkeotian innovative technological system or
systems of continuous emission reductitfi that are not “adequately demonstrated,” and that
have a “substantial likelihood” (considering angyious failures to operate effectively or to
meet NSPS) of achieving “greater continuous emisgduction than that required to be
achieved under the standards of performance whahdwotherwise apply, or achieve at least an
equivalent reduction, at lower cost in terms ofrgggeconomic, or nonair quality environmental
impact[.]"**°

The owner/operator of the source (analogous tovitw@stove manufacturer in the Subpart
AAA context) is allowed an extended period of timep-+to seven years after the waiver is
granted, or four years after source commences tperahichever is earliét—to bring the
new technology into compliance with the applicad&PS, with extensions for up to an
additional 3 years available in certain circumsesit?

EPA may grant such waivers with the consent oféhevant State Governor, where the
owner/operator of the proposed system demonstithigisthe proposed system will not cause or
contribute to an unreasonable risk to public heal#ifare, or safety in its operation, function, or
malfunction,” considering effects on other pollusaand methods for reducing risk to public
health, among other factors listed in the staftite.

The statute does not limit the number of waiveet BEPA may issue under 111(j); rather,
EPA has broad discretion to determine the numberanfers that may be granted overall, so
long as that number does “not exceed such numkeeasdministrator finds necessary” to
ascertain whether the proposed system will opefé¢etively, and satisfy the relevant statutory
conditions.

2. EPA Should Set an Alternative Emissions Target.6fg7hr and Grant
Alternative Certificates of Compliance for Modehkis that Can Demonstrate
Compliance with that Target Through Testing Purst@athe New ASTM
Cordwood Test Method

EPA is proposing to retain the longstanding mounhe tertification framework in Subpart
AAA. Under that framework, regulated entities aot the homeowners/facilities that install and
operate the “new source,” but are instead the naatwfers that offer models for sale. Subpart
AAA establishes a model line certification schenmeilgr to the CAA Title 1l scheme, under

%942 U.S.C. § 7411()(1)(A).

201d. § 7411(3)(1)(A)(i) & (ii).

211d. § 7411()(1)(E).

221d. § 7411()(2).

253|d. § 7411()(1)(A)(iii) & final paragraph.
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which manufacturers are allowed to test only agsgntative example of a new model line, and
obtain a certificate of compliance (certificatiaghat allows them to sell any quantity of
substantially similar units. Under Subpart AAA,ABrants certificates of compliance based on
the results of Method 28 testing using cribs.

Operating within this non-traditional NSPS framekydEPA should apply CAA Section
111(j) so as to grant alternative certificatesahpliance to woodstove manufacturers that have
designed and tested new model lines pursuant toeWweASTM cordwood test method, in
anticipation of cordwood usage in the field. ER®@d limit the grant of such alternative
certificates of compliance to those manufactureas tan demonstrate compliance with an
alternative cordwood emissions targe¥d g/hrin lieu of the proposed crib testing-based
standards. Because cordwood test results shouttubk more predictive of field performance
than crib test results, HPBA expects that modeldithat meet this alternative emissions target
will achieve substantial reductions in field emiss beyond what is achieved, on average, by
currently certified woodstoves.

As explained above, the average emissions rat@otistoves that are currently certified
under Subpart AAA is 10.4 g/hr, which reflects apgmately a 50% reduction from the average
emissions rate (22.2 g/hr) of uncontrolled woodes3%* Thus, an alternative cordwood
emissions target of 7.5 g/hr would improve upongtatus quo considerably. Importantly,
HPBA expects that the universe of woodstoves eeditiio meet this alternative cordwood limit
will achieve an average emissions rate signifigalotiver than the 7.5 g/hr emissions target. A
comparison of existing cribwood-based Subpart AAh+tatalytic standards and the mean and
median weighted average emissions rates (whenrguanib wood nhot cordwood) for
woodstoves currently certified to meet those stedgleeflects that woodstove manufacturers are
often able to achieve emissions rates well beldatdished standards. In other words, the way
to evaluate the anticipated emissions reductiocatsviiould result from establishing an alternative
cordwood emissions target of 7.5 g/hr is by commatihe predicted average emissions rate that
would be achieved by the universe of woodstovesdghalified for the alternative targety
opposed tdhe alternative emissions target itself) with éiverage real-world emissions rate of
woodstoves that are currently certified under SubpAA.

3. EPA Has Authority to Issue Alternative CertificatdSCompliance Under Section
111(j)

EPA should establish an alternative emissions tarigé.5 g/hr for cordwood, upon which
the grant of alternative certificates of compliamaauld be based. In so doing, EPA can satisfy
each of the statutory requirements for grantingiSed 11(j) waivers.First, the requirement to
obtain the consent of the Governor of the Statehiith the source is to be located (8§
111()(1)(A)) could be satisfied with a programnedibpt in” provision, which would give states
the option to authorize the program in their statehoose not to do so. If a state chooses not to
opt in to this program, manufacturers would onlyabée to offer products for sale in that state
that have been certified with crib-based testing.

54 SeeHouck 2,supra n.202.
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Second woodstoves that have been tested and shown tbtheeelternative cordwood
emissions targets using the ASTM cordwood test atetimdoubtedly constitute innovative
technology that has not yet been adequately demavedf> There is currently very little data
available that measures emissions performance gsmuyvood fuel, and no data with the new
method, which is still under development. As nagadier, one of the design criteria for this
new method is to replicate common consumer userpatt

Third, woodstoves that are designed to meet cordwoodifgpstandards can operate
effectively, and there is a substantial likelihdbdt such models will achieve greater emission
reductions (or at least equivalent reductionshanfteld compared to the proposed standards
because they will have been tested with real winidts pursuant to a method that reflects
consumer use patterfis. As explained above, HPBA expects that this aétéve approach
would result in continuous emissions reductions significantly exceed those predicted to
result from the “baseline” crib testing-based appio

Fourth, because models certified with cordwood pursuathis alternative certification
scheme can be expected to achieve, on averagey, kestt world emissions performance than
models that are certified to meet crib-based stalsdahere can be little doubt that EPA’s grant
of alternative certificates of compliance for motileés certified to meet the alternative
cordwood emissions target will not: (i) cause antcibute to an unreasonable risk to public
health, welfare, or safety in its operation, fuaatior malfunctiorf>’ or (ii) prevent attainment
and maintenance of any NAAG®' It is obvious that consumers are going to bumdwood,
not crib fuel, regardless of whether EPA estabist@dwood-specific standards.

Fifth, as discussed above, there is no specified lovtlie number of waivers that EPA may
grant under Section 1114}’ The statute directs only that EPA shall not grante waivers
than are necessary to ascertain whether woodstiagigned to meet cordwood-based standards
will achieve the conditions in Sections 111(j)(1)A and (iii). Any suggestion that a new
technology would somehow cease to be innovativea tipe grant of one (or even several)
Section 111(j) waivers by EPA is misguided. Marctdgers tailoring woodstove design to meet
alternative cordwood standards will have an ongaiegntive to achieve greater emission
reductions through continued innovation and reseand development efforts.

Finally, EPA can grant alternative certificates of comd&in a manner consistent with the
timing restrictions in Section 111(j)(1)(BY° EPA has proposed to retain the five year duration

2> 35eed2 U.S.C. § 7411(3)(1)(A)).
%0 5eed2 U.S.C. § 7411()(1)(A)(i).
27 See id§ 7411(3)(1)(A)iii).

28 5ee id§ 7411(j)(1)(B).

29 35edd. § 7411(j)(1)(C).

205ee id§§ 7411(j)(1)(D), (E) (EPA shall not permit a waito extend beyond seven years
after the grant of a waiver or four years afterdhée on which a source commences operation,
whichever is sooner).
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for certificates of compliance under Subpart AAowever, model line certification often
occurs prior to the commencement of production, thedertification applies to the duration of
time for which legal permission is granted by ERAmanufacturers to offer to sell and sell
appliances. Although the four-year limit in Sentibl1(j) is tiered to the commencement of
operation, that limit can be reconciled with theefiyear certification duration under Subpart
AAA, under which products within a certified modiele must first move through channels of
commerce€d.g, warehouses, show rooms, trade shows) prior tallason and the
commencement of operation.

2. EPA Needs to Strengthen the Proposed Transition Puisions

a. HPBA Supports EPA’s Proposal To Grandfather Culyabertified Appliances for
the Full Duration of Their Certifications, But Engeizes the Need to Clarify
Reqgulatory Requirements Applicable To Such Models.

Unlike most other appliance categories, EPA hasided in its proposal regarding
woodstoves certain crucial provisions necessafgdititate successful and cost-effective
transition to the proposed rule’s Step 1 standahdder EPA’s proposal, woodstove models that
are certified under the Phase Il emission limitd thent into effect in 1990 prior to the new
rule’s effective date may continue to be manufatiand sold until the earlier of the expiration
date of their existing certification (5 years atftertification) or any revocation of the
certification?®*

EPA has solicited comments on the proposed cextifin-based transition period, and
whether there would be “any critical economic intgadavere EPA not to allow the “full 5-year
certification period.?®> HPBA strongly urges EPA to retain a transitionige reflective of the
complete certification term in the final rule.

For starters, EPA’s reference to the proposed itrangeriod as a “five-year certification
period” is a misnomer. Very few manufacturers wdoattually have anywhere close to five
years between the rule’s effective date and th@a&bqn date of a certification for each model
line. Thus, many certificates under the curretd will have expired well prior to the end of the
Step 1 program.

This already modest transition period will be esiséto manufacturers taking on the rule’s
assorted demands. The rule’s proposed Step Elmiitbecome effective as of the effective
date of the rule. As acknowledged repeatedly b& ERfhe proposed rule’s preamble, there are
unavoidable “lead time” issues that must be takém account where, as here, new NSPS
requirements are applied to an industry that manufas consumer products. Companies will
necessarily need time to redesign or modify exgstiroduct designs, test them in accordance

26179 Fed. Reg. at 6,338-39. This provision wousbapply to pellet stoves under the proposal.
HPBA agrees with EPA that such a transition prariss appropriate for both categories of
appliances.

262|d. at 6,3309.
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with promulgated test methods, and get them cedtifionsistent with final standards. Without
an adequate transition period — one that givestd@danufacturers’ compliance with and
certification under preexisting requirements—maantifeers would be forced entirely off the
market for months or longer while rushing to seaesification. Anything less than the full
certification period simply fails to account foetsubstantial time and investments necessary for
all manufacturers — mostly small businesses, asgrezed by EPA® — to undertake necessary
new product development and complete the rule@oigs new testing and certification
requirements. Accordingly, any “grandfatheringtipd less than the full certification period
would fail to satisfy Section 111's BSER requirem@f

Furthermore, as stated in the proposed rule, adeduze is needed to avoid “logjams” at
certifying laboratories facing a sudden inrushefiéication requests not just for woodstoves,
but for the many other appliance categories thatrarluded in the revised rule. Lastly, the
demonstrated imprecision of the test methods (aediick of correlation between certification
scores and real-world emissions) are relevant &ekeell. In short, the implication of these
issues is that, on average, there are unlikelytmbaningful differences in emissions
performance between “grandfathered” models (evesethwith certification scores >4.5 g/hr)
and models certified to Step 1 requirements. tely, given the significant capabilities of
existing manufacturers to timely achieve emissimssistent with the contemplated 4.5 g/hr
limit, allowing a shorter transition period woulthgly elevate costs without creating any
significant additional air quality benefits. Ascul it is essential that EPA retain the proposed
apprg&ch of effectively grandfathering currentifiegtions for the remainder of their legal
lives:

263 5ee id

264 5ee52 Fed. Reg. at 5,000 (“To be BDT, a technologgtine available at a reasonable cost.
For wood heaters, an important element of the @battechnology is the cost of delaying
production while models with that technology arsigeed and certified. Thus, BDT applies,
and the standards apply, only to those classeswfsources that can meet the standards with a
reasonable lead time . . . .").

2%% 1 addition to the proposed certification-baseahsition period, EPA has solicited comments
on potentially “grandfathering” woodstove modelstéel in good faith the proposed Step 1
standards and test methods currently contemplatesh, though the rule’s final provisions may
ultimately differ. Since there are significantdgssues and technical issues with EPA’s
proposed test methodsgePart Vsuprg it is more than unfair to put manufacturers ia th
position of having to test with the proposed methatiile the significant concerns we have
adduced concerning the proposals are addresski iutlemaking proceeding. Beyond this
fundamental problem with EPA’s proposal, it is vepubtful that EPA’s proposal would even
be workable, given manufacturers’ likely confusamto what the proposed rule even requires.
While the current preamble to the proposed ruldaina various pronouncements about changes
to the existing test methods and procedures, thygosed rule’s substantive provisions
themselves in many cases fail to elucidate prectbel methods that would ultimately be
required (and in other cases, statements are matie proposed rule that are nowhere reflected
in the preamble).
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In doing so, HPBA stresses that EPA must be cledan &ow manufacturers obtain
transitional status, and what is required of thé#f.BA believes it unnecessary to impose
additional, duplicative requirements on manufactiveho have already obtained certifications
under the current Subpart AAA procedures. Suchufsaturers should not be required to obtain
any additional duplicate certification or take atlger specific measures inconsistent with
preexisting requirements imposed under the cuBebpart AAA. For example, there are
significant problems with applying the proposedsed quality assurance/control provisions to
currently certified units. As explained in PartG/to these comments, to the extent the new
guality assurance/control provisions apply to aoilyecertified units, they must be changed
because they are based on a flawed assumptiomtiegtendent third party certification entities
can approve and oversee quality assurance/coméms ior models for which certifications were
granted based on testing by other laboratories.s&ch grandfathered models, the “threat” that
the certifying entity will withdraw its listing basl on quality assurance/control issues is absent
because the testing that supported certification peaformed by laboratories that do not offer
the services necessary to meet the proposed qaafityance/control requirements. In addition,
sixty days is not nearly enough time for manufaatsiof grandfathered models to develop and
submit new quality assurance/control plans, ndhirsy days sufficient for independent third
party certifying entities to approve them or forA#® review and approve them. One solution
which we have proposed for other appliance categasito use the quality assurance/control

progzgélms already in place pursuant to the safstingjs for grandfathered appliances to fill this

gap.
b. EPA Must Provide An Adequate Sell-Through Period.

In its proposed changes to § 60.532(b), EPA prapasax-month sell-through period for
retailers and distributors for previously certifiwdodstoves and pellet stoves manufactured
prior to the effective date of the final rule. ERghtly recognizes that a sell-through period is
necessary to allow the channels of trade to clmauriits in model lines that were previously
certified, but for which a certificate has expirddPA has not, however, provided nearly enough
time to allow for inventories to clear. Nor hasA=&ccounted for the sell-through needs of
manufacturers, distributors, and retailers of auttyecertified appliances grandfathered into the

%% These issues are discussed in more detail inP&7t our comments on Administrative,
Compliance, and Transition Provisions. In additi@beling and owner’s manual requirements
under the current Subpart AAA should continue tplypo woodstoves with current
certifications after issuance of the revised NSR@&nufacturers who have reasonably relied on
labeling provisions already in place would otheeni® denied the benefit of that reliance, and
could incur unwarranted costs and delays to makegds to the labeling for an existing,
certified product line. Moreover, to the extent a@y labeling requirements apply to
grandfathered models subject to 1990 standards,dbBAld make clear that any such
requirements will only apply to newly manufacturedts. Those units already in the channels
of distribution or at retail cannot reasonably bbjsct to new labeling requirements without
resulting in substantial costs.
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proposed new regulatory schefi&.EPA provides no justification for why a six mortériod
would be sufficient®® Merely asserting that this period of time iss@#ablé® does not make
it so, particularly given that the existing Subpa#A regulations provide for a longer sell-
through period of two yeafs’

The inadequacy of EPA’s proposed six-month setiugh period is demonstrated in the
attached report by Mr. Charles Page, evaluatingebelts of a recent retailer survey
commissioned by HPBA™ The survey included established retailers ofiesial wood
heaters, including a total of 26 retailers througheach of the major selling regions of the
country?"?

As this report demonstrates, the best and mosbpgpte solution for previously certified
appliances is an indefinite sell-through periodhwio hard deadline on the ability of retailers or
distributors to sell existing inventory. This apach properly recognizes, among other things:
(1) the substantial uncertainty in determining meey levels and the unpredictability of the
woodstove market (and the effect of a limited #albugh period in increasing this uncertainty);
(2) the significant financial impacts that retaslend distributors would suffer if given
insufficient time to sell off unsold inventory; (8)e absence of any risk that retailers would
stockpile previously certified appliances priothe rule’s effective date; and (4) the reality that
uncertainty at the retailer/distributor level abthgir ability to sell previously certified models
translates to reluctance to purchase them whilgdhe certified, which in turn can result in
significant economic injury to manufacturers. Tage Report shows that the potential
economic implications of inadequate sell throudlefare substantial.

For example, in 2013, retailers were left with apgpmately 17% of stranded inventory,
which equates to approximately 24,000 wood ancepstbves. If around 65% of that unsold
inventory was made up of wood burning units withaaarage estimated retail value of $2120,
the unsold inventory of wood burning appliance2043 was worth over $30 million at retail. If
35% of that unsold inventory was made up on unpeltit stoves, which sell at a higher average
retail price of $2500, retailers were left with $2idllion of unsold inventory, for a combined

257 proposed § 60.532(a) provides for no sell-thropgyiiod for models grandfathered into the
regulations under EPA’s proposed transition prawvisj and instead provides that model lines
can no longer be manufacturedsoldafter expiration or revocation of the current ifiedtion.

268 See79 Fed. Reg. at 6,365.
29 5ee id.

29g5ee Int'| Fabricare Inst. v. ERA72 F.2d 384, 392 (D.C. Cir. 1992) (“A conclusory
statement, of course, does not in itself provide'shatisfactory explanation’ required in
rulemaking.”).

2’1 SeePage Report (Attachment Bypran.91. As discussed at n.91, Mr. Page has 37 péars
industry experience in product development, saled,marketing for various hearth industry
manufacturers.

272 |d
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estimated value of unsold distributor/retailer intary in 2013 of $50 million for both wood and
pellet burning appliancesSeePage Reporsupran. 10 at 16. Accordingly, if retailers are not
given an adequate sell-through period to redudeuthsold inventory, they will suffer millions
of dollars in losses. That loss will echo throughihe supply chain, devastating the industry.

It follows that the benefits of an unlimited sedlighrough period far exceed any minimal
incremental emissions impacts from the sale ofiptesty certified or grandfathered woodstoves,
and that woodstove retailers will need more thaa season in which to sell off existing
inventory. (Indeed, six months that are comprigecharily of the off-season is like having no
sell-through period at all??

In the end, the Page Report shows that there ismmsize fits all” deadline for a sell-
through provision, and that any deadline will incptie some level of stranded inventory and
accompanying economic costs. In the case of wowdst all of these units will be from
previously certified model lines, so the “tail” tife distribution i(e., the units left after whatever
deadline might be established) demonstrably wilehde minimis environmental implications if
they are allowed to be sold. HPBA firmly believkat this is the approach that EPA should
adopt for the woodstove sell through provisionha tevised regulation.

Vil. COMMENTS ON PROPOSED HYDRONIC HEATER STANDARDS

BACKGROUND

Outdoor hydronic heaters provide heat (and somstimog water) to a nearby building by
heating water or water-antifreeze, which is cordumly pumped from the unit to the building
and circulated throughout the heating systémMost hydronic heaters are used to heat homes,
barns, and other buildings in rural, cold-climateas where wood is readily availaBl8. In
addition to burning cordwood, some hydronic heatedels burn other biomass as fuel, such as
corn or wood pellet§’® Outdoor hydronic heaters (as the name implieshuically located
outside the building or buildings that they semvaismall shed’’ Indoor hydronic heaters are
most commonly installed in the basement of the hdmaesome are located in the living afé&.

273 And if EPA fails to provide such an extended sletbugh period, both retailers and
manufacturers would suffer costs that render caanpk with the proposed rule’s standards even
more difficult and costly than it already will b&hese costs are additional, unreasonable
economic costs that must be considered under $etilib, and they are easily avoided through
extension of the proposed sell-through period.

27 U.S. EPA, http://www.epa.gov/burnwise/woodboiletsil (EPA Home — Air & Radiation —
Burn Wise — Consumers — Choosing Appliances — dhgdhle Right Hydronic Heater).
275

Id.

274,
2174

278|d.
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The units can operate cyclicdily or by using either full or partial thermal stor&g® While
also referred to as “boilers,” the correct termagyl is “hydronic heater,” to differentiate them
from boilers, which are pressurized systems sulbjeatvery different scheme of regulatory
requirements.

The current RWC NSPS, specifically exempts hydrémiaters® and, until recently, they
were not subject to state or local emission statgdaither. However, this all began to change in
the mid-1990s, when interest in regulating themabelg grow, particularly in the Northeast. In
1995, EPA conducted tests of outdoor wood-burniydydnic heater emissions, which showed
that particulate emissions from a properly operatgdoor hydronic heater were similar to
indoor wood stoves and other wood heating appl&fféeEPA issued a report in 1998 stating,
“[clompared to a wide range of residential heatpgions, these furnaces’ emissions were of the
same order as other stick wood burning applianc¢&srears later, a number of states issued
reports to the contrary that: (i) discussed howvissions from hydronic heaters are significantly
higher than other residential wood burning devieest (ii) provided recommendations for
regulatory actioi®* This resulted in the creation of a number ofestagulatory programs, and
the EPA voluntary program for these appliances.

The EPA voluntary program was created througtalkefolder process that involved
hydronic heater manufacturers, the Northeast StatgSoordinated Air Use Management
(NESCAUM), and a number of state regulatory agenciehat stakeholder effort culminated in
stakeholder consensus on several foundational dextsiwhich address such subjects as

21 cyclical hydronic heating systems operate by ptiong heat based on the building’s demand
for it. The unit connects to the building’s theistett, and a damper slows or stops combustion in
the firebox based on the temperature of the horddlawater in the unit.

280 |n remote-thermal-storage hydronic heaters, this @ontain a smaller amount of water on
board the system but pump water to larger, reni@ertal storage tanks, which can range from
100-500 gallons or more. In batch-burn, full-thalstorage hydronic heaters, the unit burns
wood from start to end without shutting down, alnel thermal storage is on-board.

8140 C.F.R. 88 60.530(h)(2), 60.531 (2012).

282 Joseph C. Valenti & Russell K. ClaytdBmissions from Outdoor Wood-Burning Residential
Hot Water FurnacegU.S. EPA, Project Summary, February 19@8hilable at
http://www.outdoorfurnacefacts.com/cms/repositosda/EPA_600 SR _98 017%20Summary
pdf.

283 Id.

284 SeeNESCAUM, ASSESSMENT OFOUTDOORWOOD-FIRED BOILERS (March 2006)available
at http://www.nescaum.org/documents/assessment-obowtwood-fired-boilers/2006-1031-
owb-report_revised-june2006-appendix.pdf/; NY Statetl. Prot. Bureau, SOKE GETS IN

Y OUR LUNGS. OUTDOORWOOD BOILERS INNEW Y ORK STATE (Mar. 2008) [EPA-HQ-OAR-
2009-0734-0079].
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emission limits, the format of the standards, latgetequirements, and test methéths The
Voluntary Program was launched in January 2007 a@indPBA Hydronic Heater Caucus
manufacturers signed Partnership Agreements arahteecharter membef® This program
has been extremely successful in achieving emigsidictions in a short period of time. Phase
1 of the EPA Outdoor Wood-fired Hydronic Heater gteon required manufacturers to achieve
an emission standard of 0.60 Ibs/MMBtu heat irffltin order to be qualified under the
voluntary program, models must be tested by aredded third-party laboratory to verify that
they meet the emission standaftfs Models qualified to the Phase 1 standards (marnktd
orange hangtags) were approximately 70 percenhetahan typical uncontrolled unit®
Ultimately, 9 manufacturers qualified a total of di2alified “year round” models and a total of
11 qualified “heating season only” models, for aerall total of 23 qualified Phase | modéis.

Phase 2 of the Voluntary Program began in Octob@82* The Phase 2 Program emission
limit is 0.32 Ibs/MMBtu heabutput(in contrast to the Phase 1 standard of 0.60 |bEI of
heatinput), and no individual test run can exceed an emissite of 18.0 grams per hatif.
Output-based format requires the models to have lbat emissions and high efficiency in order
to satisfy the standard. Phase 2 qualified mogetsked with white hangtags) are
approximately 90 percent cleaner than baselinepninalled model$®® Phase 2 also expanded
the scope of the voluntary program by including eisdhat burn solid biomass material other
than wood €.g, corn, pellets, etc3* It also includes hydronic heaters designed fdoar use

28> 3See, e.g NESCAUM MODEL REGULATION FOROUTDOORHYDRONIC HEATERS (Jan. 29,

2007) [ EPA-HQ-OAR-2009-0734-0185]; U.S. EPA, EP¥QUSTRY LAUNCH AGREEMENT FOR
CLEANER OUTDOORWOOD HEATERS(Jan. 29, 2007 gvailable athttp://yosemite.epa.gov/opa/
admpress.nsf/4b729a23b12fa90c8525701c005e6d70/00¥iQe64745852572720057353¢!Op
enDocument.

286 EP AHYDRONIC HEATER PROGRAM PHASE 2 PARTNERSHIPAGREEMENT [EPA-HQ-OAR-
2009-0734-0100].

287|d.

288 Id

289 5ee79 Fed. Reg. at 6,336.

290 .S. EPA, http://www.epa.gov/burnwise/owhharcHiel (EPA Home — Air & Radiation —
Burn Wise — Partners — Program Participation — Asth List of Cleaner Hydronic Heaters).

The emissions for the “heating season only” queadifinodels are calculated as if the models are
only used during the heating seasduh.

291 EPAHYDRONIC HEATER PROGRAM PHASE 2 PARTNERSHIPAGREEMENT [EPA-HQ-OAR-
2009-0734-0100].

292 Id

293 5ee79 Fed. Reg. at 6,336.

294 EPA Hydronic Heater Program Phase 2 Partnershipekgent (Docket ID: EPA-HQ-OAR-
2009-0734-0100).
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and hydronic heaters equipped with heat storagacitgg®™ Since the beginning of the Phase 2
Program, 20 manufacturers have qualified a tot&9model$>®

On January 29, 2007, NESCAUM, with technical améicial support from the EPA and
several states (and input from hydronic heater rizaturers), released a model rule to assist
state and local agencies in developing regulaioneutdoor hydronic heatef&’ It was not a
coincidence that the model rule was announcedaliytgcontemporaneously with the EPA
Voluntary Program, and that the two share many comelements; the two efforts were closely
coordinated, and involved the use of a stakehgid®ress similar to the one that was utilized for
the Voluntary Program. The purpose of the modiel isito promote cleaner units through
common standards that will protect air quality @atblic health while minimizing the
compliance burden on manufactur&fs.In furtherance of these goals, the model ruléuies
many of the same critical elements that are coathin the EPA voluntary program, including
critical definitions, emission standards, test mdtprocedures, a certification process, and
labeling requirements® Thus, like the Phase 2 Program standards, theDXRES® model rule
includes a 0.32 Ibs/MMBtu heat output emissiontiwith an 18 grams per hour ci.

Several states have adopted the hydronic heatssemistandards from the NESCAUM
model rule and the EPA voluntary program as stats| and other states are in the process of
developing similar regulatior’$ Indiana, Maine, Maryland, New Hampshire, New York
Oregon, Pennsylvania, Rhode Island, and Vermore kews consistent with the voluntary
program’s Phase 2 standard of 0.32 Ibs/MMBtu of begput®®?> Washington State also strictly
regulates hydronic heaters. Manufacturers seehisgll wood-fired hydronic heaters in
Washington must submit test results to the St@ejsartment of Ecology showing the device

2%°|d. Due to the program’s expansion, the program narheoder in Phase 2 (EPA Hydronic
Heater Program) than it was in Phase 1 (EPA Outdémod-fired Hydronic Heater Program).
Id.

298 J.S. EPA, http://www.epa.gov/burnwise/owhhlist. h{lBPA Home — Air & Radiation —
Burn Wise — Partners — Program Participation — aispualified Hydronic Heaters). Of the 39
gualified models, 31 are stick-wood, batch-load eled7 are wood-pellet, continuous-feed
models; and 1 is a wood chip, continuous-feed moidel

297 SeeNESCAUM MODEL REGULATION FOROUTDOORHYDRONIC HEATERS(Jan. 29, 2007)
[EPA-HQ-OAR-2009-0734-0185].
298 Id

299|d. The model rule also allows state and local gawemts to tailor provisions of the
template to address their specific concerlas.
300 |d

301y.S. EPA, Frequently Asked Questions, EPA’s Pizageluntary Partnership Program:
Hydronic Heaters, http://www.epa.gov/burnwise/pafgDs10-22-08VT.pdf.

302 NESCAUM, http://www.nescaum.org/topics/outdoor-tomic-heaters (Home — Topics —
Outdoor Hydronic Heaters — State and Federal Rego&).
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emits no more than 4.5 grams of fine particleshwer3®® Additionally, many states and local
governments apply nuisance, opacity, or other egguis to hydronic heaters. In Wisconsin, for
example, outdoor wood boilers are regulated byl lsceke and zoning ordinanc#s.

In sum, the EPA’s voluntary program and state |laased on it and the NESCAUM model
rule have resulted in significant improvementshia industry. Indeed, current qualified models
are 90 percent cleaner than pre-program modelsnamerous manufacturers have participated
in this initiative. The short history of this pmagn stands as a remarkable example of what can
be accomplished when regulatory agencies and thatprsector agree to work together toward
achieving ambitious common goals. However, asudised in the sections below, the proposed
rule fails to give appropriate weight to these remhble recent accomplishments in regulations
and technology and, as a result, would, if impleteeénimpose unreasonable burdens on
manufacturers and consumafs.

EPA’S PROPOSAL

In the proposed rule, EPA has grouped all subcatgof hydronic heaters (cycling; full
thermal storage; and partial thermal storage) tagetFurthermore, EPA has proposed to
establish only one set of standards, rather thetimduish between fuel types.§, cordwood
versus wood pellets). The proposed rule sets tanth'steps” of standards for hydronic heaters,
to be phased in over time. The proposed Stepntlatd contains an emission limit (0.32

303\Wash. State Dep't of Ecology, http://www.ecy.waugmograms/air/outdoor_woodsmoke/
Wood_boilers.htm (Air Quality — Wood-fired Hydrorliteaters).

304\vis. Dep't of Health Servs., http://www.dhs.wissamgov/eh/air/fs/waterstoves.htm (Local
Ordinances Regulating Outdoor Wood Boilers and dedial Wood Smoke in Wisconsin).

305 EpPA cites two studies from 2005 and 2006 as detratitsy “that PM sconcentrations in
proximity to a typical outdoor hydronic heater. . can exceed the 24-hour NAAQS.” 79 Fed.
Reg. at 6,336. Both of these studies predate e \Bluntary program. More recent studies
show that, when installed with stack heights cdaatswith manufacturers’ instructions, Phase 1
and Phase 2 voluntary program models have ambirgrdats well below the revised 24-hour
PM.,sNAAQS at the closest receptor to the unit (10 nseteroughly 30 feet) that can be
modeled.See, e.g.RTP Environmental Assocs., Inc., “Review of NYSDModeling Study for
NESCAUM Model Rule and NAAQS Compliance EvaluationEPA Voluntary Phase 1
Compliance Outdoor Hydronic Heater” (Aug. 21, 200&ftachment 12 to these comments);
Tech Environmental, Air Quality Dispersion Modeliafithe E-Classic 2300 Outdoor Wood
Hydronic Heater (July 2012) (Attachment 13 to thesmments). In particular, Tech
Environmental’ s modeling of a Phase 2 qualified damonstrated that maximum predicted 24-
hour PMsconcentrations are in the range of 0.5 to 2.9 flgfBiven that the ambient impacts of
gualified appliances fall well below the 24-hour NAS standard, there is no need for “real
time” ambient monitoringe.g, using the method developed by NESCAUM and NYSERDA
HPBA commissioned an assessment of that monitoniedpod, which concluded that the
method lacks a sound scientific basgeeMemorandum from Dr. Rick Reiss, Exponent, to
Allan Cagnoli, Hearth, Patio & Barbecue AssociatiBeview of NESCAUM wood smoke
monitoring proposal (Dec. 3, 2009) (Attachmentd4hese comments).
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Ib/MMBtu heat output) that is equivalent to the ssnon limit in Phase 2 of EPA’s Voluntary
Outdoor Wood-fired Hydronic Heater Program, but El#$0 proposes to impose a “cap” of 7.5
g/hr for individual test runs, which is lower théne existing cap (18.0 g/hr) under the Phase 2
Voluntary Program. The proposed Step 2 standa®dd& Ib/MMBtu heat output.

EPA has requested comment on an alternative agptbatestablishes a Step 2 standard of
0.15 Ib/MMBtu and a Step 3 standard of 0.06 Ib/MMBtJnder this alternative, the Step 2
standard would take effect three years after thextfe date of the final rule, and the Step 3
standards would take effect 8 years after the effedate of the final rule.

The proposed rule specifies a number of test methiat are to be used to determine
compliance with the standards and requirementsduification for hydronic heaters.
Generally, manufacturers must use Method 28 WHmeasure heat output (MMBtu/hr) and
they must use Method 28 WHH in conjunction with ABE2515-10 to measure particulate
matter emission rate (Ib/MMBtu heat output). Thegwsed rule specifies additional test
methods for units equipped with external heat graut it does not differentiate between
partial thermal storage and full thermal storagésurDuring Step 1, manufacturers of units
equipped with external heat storage are to: $f)weth cribs as specified in Method 28 WHH
and are to measure input and heat output accotdiA& TM E2618-13 (“Standard Test Method
for Determining Particulate Matter Emissions anatitey of Outdoor Solid Fuel-fired Hydronic
Heating Appliances”); and (ii) test with cord woas specified in “A Test Method for
Certification of Cord Wood-Fired Hydronic Heatingp@liances With Partial Thermal Storage:
Measurement of Particulate Matter (PM) and Carbamékide (CO) Emissions and Heating
Efficiency of Wood-Fired Hydronic Heating Appliarecwith Partial Thermal Storage” (the
“Proposed PTS Method®® Manufacturers have the option of submitting eithe crib or cord
wood test results to EPA for certification comptian

During Step 2, the proposed rule requires testmycrtification with cord wood only. It
appears that the proposed rule generally requestgg with Method 28 WHH (even though this
method specifies testing with oak cribs) and ASTRSES-10, with one exception: models
equipped wittexternalpartial heat storagaunits must be tested using the Proposed PTS
Method®” Oddly, the proposed rule does not prescribe @vennd-specific test method for
cycling units or units equipped with full thermébiage, even though consensus test methods do
exist for each of those subcategories of hydroaatérs—ASTM E2618-13 for cycling units;
and ASTM E2618-13 Annex Al for full thermal storagats.

306 As EPA’s preamble acknowledges, the Proposed P&Bdd was developed by Brookhaven
National Laboratory.See79 Fed. Reg. at 6,343 n.18. Part V.C.2.c.2 of KNBBomments
recounts the questionable history of this test wakth

307 HPBA presumes that the test methods applicabBtep 2 under the proposed approach
would also apply to Step 3 of the alternative appho EPA, however, has not clarified which
test methods would apply to Step 2 under the altemm approach.
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A. EPA’sProPOSEDO.32LB/MMB TU STEP 1 EMISSION L IMIT |SAPPROPRIATE, BUT EPA
SHOULD NOT IMPOSE A 7.5G/HR CAP FOR INDIVIDUAL TEST RUNS, AND | T SHOULD NOT
M ANDATE TESTING WITH TwoO FUEL TYPES

HPBA believes that the proposed 0.32 Ib/MMBtu Stegmission limit is a sensible,
achievable limit that constitutes BSER. This litmais been adequately demonstrated as
achievable by manufacturers, taking into accountaist effectiveness and other relevant factors
for CAA Section 111 standards setting. Under gfraposed Step 1 emission limit, hydronic
heaters would be approximately 90% cleaner thaywese prior to the launch of EPA’s
voluntary program.

Although HBPA supports the 0.32 Ib/MMBtu limit, HRRloes not support EPA’s proposal
to cap particulate matter emissions for individiest runs at 7.5 g/tif® EPA has failed to
explain why the existing 18.0 g/hr cap under thade2 Voluntary Program is not sufficiently
protective. In fact, EPA offers no justificatiorhatsoever in the preamble to the proposed rule
for lowering the cap to 7.5 g/hr. For that reaatame, the proposed cap is arbitrary and should
not be finalized® It comes as no surprise that EPA has not provédeghsonable basis for the
proposed 7.5 g/hr cap as part of the Step | standdeyond not offering any justification for the
proposed Step 1 cap, EPA has never offered anfigation for including any cap in the format
of the standard. Both are needed to support Epés#tion. EPA needs to recall that the 18 g/hr
cap in EPA’s Voluntary Program was taken—withoytlaration or justification—from the
woodstove NSPS, which includes an 18 g/hr capmbvidual test ruri2® The same g/hr cap is
also in NESCAUM'’s Model Rufé*—again, without explanation or justification—anatn
surprisingly, it appears in the hydronic heateutations of 9 states that are based on the Model
Rule. The logic behind the Ib/MMBtu componentlisac: define BSER in terms of the amount

308 Although the preamble describes the 7.5 g/hr iqag a “cap . . . for individual test runsee
79 Fed. Reg. at 6,344, the text of the proposexldaés not clearly convey that this is indeed a
cap on individual test runs in cleaCompareproposed § 60.5475(b)(1) (referencing particulate
matter emission limit of 7.5 g/hwith existing 40 C.F.R. 8§ 60.532(b)(2) (stating thatipalate
emissions shall not exceed 18 g/hr “during anynast). Given the language in the preamble
and the fact that the Phase 2 Voluntary Programently includes an 18.0 g/hr “cap” on
individual test runs, we interpret proposed 8§ 605§8)(1) to impose a cap on individual test
runs. If EPA is intent on finalizing a cap on midiual test runs, it should make this clear in the
text of the rule.

309 5ee, e.gPublic Citizen v. FAA988 F.2d 186, 197 (D.C. Cir. 1993) (“The requiesrnthat
agency action not be arbitrary or capricious inekid requirement that the agency adequately
explain its result.”).

*19Seed0 C.F.R. § 60.532(b)(2).

311 See, e.g NESCAUM Model Regulation for Outdoor Hydronic Hew (Jan. 29, 2007)
(Docket ID: EPA-HQ-OAR-2009-0734-0185), at § 4.A'Ro person shall distribute or sell,
lease, import, or install an outdoor hydronic heafeer March 31, 2010 unless it has been
certified to meet a particulate matter emissiontloh0.32 Ib/MMBtu heat output. In addition,
within each of the burn rate categories, no indigidest run shall exceed 18 grams per hour.”).
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of delivered, useful energy per pound of parti@imitted, and it is clear that this component is
and should be the main, if not the only, driveneproposed cap, on the other hand, is an
arbitrary tack-on that could lead to perniciousifss It makes no sense to deem a model in
noncompliance based solely on a randomly estalolishp where the weighted average
emissions meet the 0.32 Ib/MMBtu limit. Yet thaipirecisely what will happett? EPA’s
imposition of the proposed cap is all the moretealby because it apparently selected the cap
without any consideration of test method precision.

HPBA also strongly opposes EPA’s proposal to mantkting with both crib wood and
cord wood. EPA has not provided any justificationimposing this burdensome requirement.
Cord wood testing data are irrelevant to demoneftratof compliance for appliances that are
certified with crib wood. The converse is als@triBy requiring manufacturers to nevertheless
test with the type of fuel that they are not cgmif) appliances with, EPA’s proposal will at least
double the costs of complianc8eeHPBA Paperwork Reduction Act Comments, Section IV.
Furthermore, this requirement will put additiontahs1 on laboratories’ limited capacity to deal
with requests to test and certify products follogvpromulgation of the final rule. In short, there
are more measured and reasonable ways of genedatiagpn cordwood performance than what
EPA is proposing, and EPA should use them.

HPBA understands the desire to transition fromngsand certifying with crib wood toward
doing so with cord wood; however, EPA’s proposaleiguire testing with both fuel types during
Step 1 to develop data on cordwood performanceatefed standard-setting, and then
simultaneously, in this same rulemaking proceedastablish cord wood-based standards for
Step 2beforethese data are developed and available puts thbefare the horse. As is the
case with EPA’s similar proposal for woodstovess #mounts to a blind step into the dark,
which is beyond unreasonable, and cannot be swggplagally. Rather than finalize the
requirement that manufacturers test with both walod and cord wood during Step 1, EPA
should instead clarify that manufacturers need tagyand certify witkeither crib wood or cord
wood, not both*?

312 For example, one HPBA member (Hardy Manufacturingyently has a Phase 2 qualified

unit with weighted average emissions of 0.30 Ib/MMBbut a high individual test run (during

the Category 4 burn rate, which is by far the |&éastvily weighted) of 7.95 g/hice., barely

above the proposed capeeDirigo Laboratories, Inc., MDEL KB125 EPA QUALIFICATION
TESTINGPROJECT# 024-HH-1-REVISION2 PREPARED FORHARDY MANUFACTURING (undated)
(Attachment 15 to these comments). That unit wowltdmeet the Step 1 standard even though it
achieves the 0.32 Ib/MMBtu limit and has weightedrage particulate matter emissions of 4.09
g/hr.

313 EPA has also solicited comment on potential aoiti regulatory requirements for hydronic
heaters, “such as limits on visible emissions andd on use in non-heating seasons|.]” 79 Fed.
Reg. at 6,343. Section 111 precludes EPA from taappperational or work practice standards
such as a limit on use during the non-heating seasbere, as here, performance standards for
hearth appliances are feasible (and indeed havegreposed).See42 U.S.C. § 7411(h)(4)

(“Any standard promulgated . . . shall be promwgdat terms of standard of performance
(Continued...)
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For these reasons, HPBA supports the proposedi®@®1Btu emission limit, but we are
unable to endorse wholesale EPA'’s proposed Stemdiards™

B. EPA’S PROPOSEDSTEP 2/3 STANDARDS ARE NOT BSER

As discussed in the Legal Background section afglfe@mments, for emission standards to
be “adequately demonstrated” within the meaninGAA Section 111, they must meet several
requirements. EPA must use data derived fromdheegest methods that will be used to
determine compliance with the standards. EPA acsbunt for test method imprecision when
setting standards. EPA must also account foruheange of fuels and thus, it must use data
derived from burning fuels shown to be the “ditie€EEPA’s proposed Step 2/3 (0.06
Ib/MMBtu) standard does not meet these requiremeBBA lacks sufficient data derived using
the required test methods to support an adequatertsration finding. EPA has no cordwood
data derived from testing with any of the propoSeégb 2/3 test methods. Moreover, upon
elimination of data derived from testing with flasy@utdated methods (namely, Method 28
OWHH), as well as data derived from testing wittuadamentally different method (EN 303-
05), EPA is left with only three data points withire range of interest here. None of those data
points meets the Step 2/3 standard (0.06 Ib/MMB#tnY one of those data points barely meets
the alternative step 2 standard (0.15 Ib/MMBtu would be arbitrary for EPA to establish the
Step 2/3 standard based on such a limited dafzesicularly because: (i) EPA has not evaluated
precision for any of the hydronic heater test mash@and (ii) EPA does not know whether test
results for cycling models burning crib wood arerlikely to be representative of real world
emissions.

In addition to not being adequately demonstrat&i\’'E proposed Step 2/3 standard is not
cost effective. EPA has not adequately consid&hexpossible economic impact of the
promulgated standards” for hydronic heaféPsBecause the proposed Step 2/3 standard will be

whenever it becomes feasible to promulgate andemfsuch standard in such terms.”).
Moreover, it is entirely inappropriate for EPA tmmulgate visible emission limits for hydronic
heaters or any other appliance covered underulesiaking. EPA has not established and
cannot establish what would qualify as BSER fotbiisy, particularly given the confounding
influence of water vapor (steam)—a major compowéttydronic heater emissions—on
visibility measurements. Even if EPA found some/waparate out such confounding variables
and account for other uncertainties, determinabiobBSER for visibility would require
substantial additional work—including technicaldemlity and cost-effectiveness
demonstrations—such that, at the very least, reqwal of the rule would be necessary.

314 Elsewhere in these comments, HPBA discusses #tfoe a transition/grandfathering
scheme to avoid taking hydronic heaters off theketasis manufacturers scramble to obtain
certification. SeePart VII.C below. HPBA also explains why EPA mtestise its proposed test
methods and compliance procedures for hydroniceneég 60.5476)SeePart V.C.2.c of

HPBA comments.

315portland Cement Ass'®86 F.2d at 387.
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“exorbitantly costly in an economic or environméntay,” that standard does not satisfy the
Section 111 requirement®

1. EPA Lacks Reliable Data for Standards Setting

EPA has inappropriately used a “kitchen sink” tsr‘adequately demonstrated” finding by
basing its proposed Step 2/3 standard on datadreariety of sources that reflect testing using
different methods. EPA claims that, based onettgenw of all hydronic heater emission data
available, the proposed Step 2/3 limit of 0.06 IMBtu “is already met by 4 hydronic heater
models (2 cord wood and 2 pellet models) built By.8. manufacturers (using crib wood as
specified in Method 28 WHH in the voluntary parstep program), as well as over 50 European
models per test method EN 303-05 (which uses coatijv®'’ The data that purportedly justify
EPA'’s proposed Step 2/3 standard is unusable f@rakreasons and thus, it is arbitrary for
EPA to find that the Step 2/3 standard is adequal@inonstrated.

First, EPA does not point tany data derived from testing with cord wood usingeitthe
ASTM method (E2618-13) or the Proposed PTS Methatimanufacturers must use under
proposed § 60.5476(a)(2)-(3). Consequently, ER&termination that the proposed Step 2/3
standard is BSER is unfounded guess-work. EPAatdawfully establish a standard based on
Method 28 WHH and EN 303-05 data, yet require caamgk through use of either ASTM
E2618-13 or the Proposed PTS Meti8dIn other words, standards must be derived frota da
using the same reference methods by which com@iaiitbe measured, absent a strong
justification for ignoring this principle. Yet the precisely what EPA seeks to do in its proposal
in plain contravention of the requirements for bshing CAA Section 111 standards.

Second EPA cannot rely on data from pellet models talgigth a single standard for all
hydronic heaters. Because EPA has not chosesue separate standards for hydronic heaters
based on fuel choice (g, cord wood versus pellets), it must issue a siailadard based on
combustion of the “dirtiest” fuel, which many peieeto be cord wood*® Unless EPA can
show that the proposed standards are achievab#dl oydronic heaters—regardless of the fuel
that is burned—it cannot meet the “adequate dematiest” requirement in CAA Section 111.

In particular, because EPA has not subcategorigdbhic heaters based on fuel choice, it
cannot use data from the two pellet models that Ela#ns already meet the proposed Step 2/3
standard® as a justification to impose that standard omydironic heaters.

316 Essex Chem. Corp486 F.2d at 433.
317 35ee79 Fed. Reg. at 6,3509.

318 See Portland Cement Ass486 F.2d at 396 (“[A] significant difference beten techniques
used by the agency in arriving at standards, agirements presently prescribed for
determining compliance with standards, raises geriuestions about the validity of the
standard.”).

319g5ee Nat'l Lime Ass!r627 F.2d at 440-41.
320 gee id.
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Third, EPA cannot defensibly use data derived from EN @®3esting to justify the
proposed Step 2/3 standdfd. EPA appears to rely on a survey prepared foNene York State
Energy Research and Development Authdfftio support its use of EN 303-05 data, but that
survey does not acknowledge the following critdiéflerences between EN 303-05 and North
American test methode.g, Method 28 WHH, ASTM E2618-13) that preclude netia on EN
303-05 data to justify the proposed standardsigrtiemaking:

» Different emissions measured: EN 303-05 measwssahd organically bound carbon,
whereas North American methods measure particatadlecondensate vapors. This
measured number would be significantly higher tendust measurement from EN 303-
05, but cannot be correlated quantitatively.

» Different sampling location: EN 303-05 allows fmissions sampling either in-stack or
using a dilution tunnel, whereas North Americanhods require use of a dilution tunnel.

» Different appliance operation: EN 303-05 measeragssions with the unit operating
only at nominal or rated maximum heat output, waerdorth American methods
measure four output rates (<30% to 100%).

» Different sampling times: EN 303-05 specifies esians collection for four 30 minute
periods over two fuel burning cycles (2 hours aves fuel burning cycles), whereas
North American methods specify emissions collectarthefull burn duration for each
of four test runs.

« Different test cycles: EN 303-05 does not meatwtl starts,**® but instead uses only
a hot-to-hot test cycle. North American test mdthimclude cold start testing, which is
more representative of real world usage.

* Requirement to use draught regulators: EN 303Q&ires use of draught regulators,
which can significantly impact the burn rate prefif the appliances and, in turn, affect
performance, whereas draught regulators are rasggt on wood burning equipment in
North America.

Two separate comparisons of EN 303-05 and Northrivaue test methods—one prepared
by Intertek Testing Servic&s and another prepared by the Lab Coalitida-explain in further
detail why these critical differences make it extedy unlikely that any meaningful correlation

321 5ee79 Fed. Reg. at 6,359 (noting that “over 50 Euaopmodels per test method EN 303-05”
already meet the proposed Step 2/3 limit).

322 5eeNYSERDA RePORT10-01 [ EPA-HQ-OAR-2009-0734-0053].

323«Cold start” refers to starting the test run with fire in the firebox. By contrast, a “hot start”
refers to adding fuel on top of a glowing coal bed.

324 seeDocket ID EPA-HQ-OAR-2009-0734-0281.
325 Seel ab Coalition,supran.97 (comment on EN 303-5 as an alternate or pyirtest method).
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exists between data derived using EN 303-05 araldkzived using North American test
methods. Perhaps most telling is the followingremiledgement in the most recent iteration of
EN 303-05:

The particulate matter emission measured accorttinidpis European Standard
does not include condensable organic compoundshwimay form additional
particulate matter when the flue gas is mixed waithbient air. The values are
therefore not directly comparable with values meast by dilution tunnel
methods. Neither can they be directly translatedoirambient air particulate
concentrations®?°

Simply put, EN 303-05 and North American test mdthmeasure different emissions in
different ways based on different operational aggions and thus, any efforts to adjust EN 303-
05 to EPA equivalent values is futile. These défeces are not just theoretical either:

* One HPBA member (Hardy Manufacturing Company) test&uropean model that
purportedly meets the proposed Step 2/3 limit,useid North America test methods
lieu of EN 303-05%" That testing showed that the model in questiahdramatically
higher emission rates when “cold starts” are actamifor. Although a category 4 test
(2100% of nominal output) for one model showed ditiehcy of 72.8% with 0.08
Ib/MMBtu output, two category 1 tests (<15% of naalioutput) for that same unit
showed efficiencies of 45.8% and 46.4% with 1.3KNMBtu and 1.28 |Ib/MMBtu
(respectively), and a category 2 test (16-24% ofinal output) showed an efficiency of
44.2% with 1.26 Io/MMBtU?®

* Another HPBA member (Central Boiler) tested its BgSic 1450 model using both
Method 28 WHH and EN 303-05° Using Method 28 WHH, this model does not meet
any of the proposed standards—it has an average emsskavel is 0.18 Ib/MMBtu,
which exceeds both Steps 2 and 3); it also hagtaihdividual test run of 11.9 g/hr,
which exceeds the proposed Step 1 cap of 7.5 g/he. EN 303-05 test results stand in
stark contrast. The same unit meets the best éaeevable in Europe—it has an
average emissions level of 7.43 mg/MJ. That cdsuwer0.017 Ib/MMBtu, which is well

326 EN 303-05-2012, at Table 6 (emphasis added).

327 Testing was conducted using an ASTM draft prot¢aiat ultimately became ASTM
E2618-13 Annex A2). A summary of that testingneliided as Attachment 16 to these
comments.

328 European models with partial thermal storage nsleth as this one are down drafters,
which simply do not perform well when burning cvileod.

329 The results of that testing are set forth in Attaent 17 to these comments.
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belowsgrge Step 2/3 limit and less than 10% of gwel measured using Method 28
WHH.

For these reasons, data from EN 303-05 testing;iwdonstitutes theast majorityof data that
EPA cites to in support of the proposed Step ZiBdsrd, is unusable in this rulemakifiy.

Fourth, putting aside the EN 303-05 data that EPA refsgsrin the preamble, most of
EPA’s existing data on hydronic heater particutatdter emissions comes from testing with
Method 28 OWHH, a method that has been shown te baacceptably high uncertainty in
measuring delivered heat and overall efficienciPAEEannot use data from Method 28 OWHH
testing to impose the proposed emission limitstep®/3**? In particular, the heat output
measurements from Method 28 OWHH testinghich are the denominator in the proposed
emissions standard (Ib/MMBtu outputy-have been discredited because they are based on an
unsound methodolog¥® The Brookhaven National Laboratory, which evatdatiethod 28
OWHH for the New York State Energy Research andelgment Authority, concluded,
among other things, that:

There are significant concerns about the efficienoyasurement method and
results of the M28 OWHH tests. For many of the \@Bite Tag qualified
hydronic heater] units tested, the accuracy of éhergy output value derived
from water temperature and flow rate measurementb® supply side of the heat
exchanger is poor, and the reported efficiencylteaee considerably higher than
those based on stack loss measurements. Wheredtusred, theefficiency
results are eithewery inflated or simply not thermodynamically possibleFor
example, for one unit in a Category IV test (steddl load) the efficiency based
on stack loss measurements is 88.11% and the eglpefliciency based on the
supply side output is 95.2%. For this same testnibiminal maximum error on
the supply side is only 4.44%. Accounting for #reor provides an efficiency
range with a lower bound of 90.8%, which is stiteater than the stack loss
efficiency and thermodynamically impossibl&iven the extensive issues with
existing test data and method, output and efficigncatings based on the

330 Alternatively, if the EN 303-05 results are corteerusing the State of Maine’s formula, this
results in a value of 0.046 Ib/MMBtu, which is ktihly about 25% of the level that resulted
from Method 28 WHH testing.

31 HPBA's comments on EPA’s proposed test methodd {Paexplain why EPA cannot
establish EN 303-05 as a reference method in ttesraking.

332 For example, EPA cannot rely on either of the siniss values within the range of interest
for the two Central Boiler, Inc. stick wood mod@ls08 and 0.12 Ib/MMBtu, respectively)
because those values were derived using MethodVZBIDtesting.

333 SeeREVIEW OFEPAMETHOD 28: OUTDOORWOOD HYDRONIC HEATER TESTRESULTS
Brookhaven National Laboratory, Prepared for NewKyState Energy Research and
Development Authority (Sept. 2011) [EPA-HQ-OAR-260834-0218].
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origing1 M28 OWHH tests as published cannot be caleyed accurate or
valid.

Even EPA seemingly has acknowledged that Metho@\28HH was deeply flawed. EPA
formerly published efficiency data from manufactsren its Burn Wise website for qualified
models under the Phase 2 voluntary program, Ihadtsince effectively invalidated that data by
removing it from its website. That acknowledgmenas critical for two models in particular—
the only two qualified (stick wood) models that EBlaims can meet the proposed Step 2/3
standard®® had thehighestefficiency values (95.3% and 101.9%8)when tested using what
apparently was an outdated| hocmodification of Method 28 OWHH. Because those gisd
had efficiency values higher than what is theoadifogpossible, EPA cannot continue to rely on

the outdated emissions levels attributed to thaseunits>’

Fifth, EPA cannot establish the proposed Step 2/3 stamdsed on the very limited data
that is available from Method 28 WHH testing. Umdimination of data from pellet fuel
models, as well as any data derived from testirig miethods other than Method 28 WHH, EPA
appears to be left with data from only three modetkin the range of interest for the proposed
rulemaking. None of those models can achieve 0.06 Ib/MMBtu, and @it@ose models
narrowly achieves the alternative step 2 emissmait bf 0.15 Ib/MMBtu. Such a modest data
set does not support a finding of adequate denatimiy especially once EPA considers that: (i)

3341d. at 18.
$3°3ee79 Fed. Reg. at 6,359.
3% 5eeUS EPA, “Hydronic Heater Method 28 Test Data” (ER®-OAR-2009-0734-0093).

37 The manufacturer of those two units (Woodmastas)dince conducted a series of test runs
on those units at various burn rate categorieagusoth hot starts and cold starts, using both crib
wood and cord wood. Woodmaster conducted thoseues using an ASTM draft protocol
(what ultimately became ASTM E2618-13 Annex A2heTresults of those runs are included as
Attachment 18 to these comments. There is nddatlseries and thus, no weighted average
result can be determined. Nonetheless, the resiultese runs do confirm that the 0.04
Ib/MMBtu levels that previously resulted from tegtiwith anad hocmethod are misleadingly
low, further confirming the inappropriateness ofAE$reliance on those prior results for its
adequate demonstration findings in this rulemakiggecifically, when the units in question
burned crib wood on cold starts, runs were eitbertad or resulted in very high emissions
(above 2.0 Ib/MMBtu). For the 30KW unit, three sunith crib wood on hot starts at burn rate
categories 1 and 2 had emissions ranging from106/68VIBtu to 0.12 Ib/MMBtu; the emissions
for the two burn rate category 1 runs were 0.09@a&éd Ib/MMBtu. Four runs with cord wood
on hot starts for that same unit at burn rate categ 1, 2, and 3 had emissions ranging from
0.10 Ib/MMBLtu to 0.26 Ib/MMBtu; the emissions fdret only burn rate category 1 test run was
0.21 Ib/MMBtu. Finally, three runs with cord wood cold starts at burn rate category 1 had
emissions ranging from 0.10 to 0.11 Ib/MMBtu. Sepaly, Woodmaster conducted six runs
with the 60KW unit with crib wood on hot starts,bairn rate categories 2, 3, and 4. Emissions
from those runs ranged from 0.13 Ib/MMBtu to 0.B/MMBtu. Just one of those six runs was
at burn rate category 4, and it resulted in an gioms level of 0.19 Ib/MMBtu.
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it has no data on test method precision; and (ejidd 28 WHH data is not representative of
real world emissions because the test fuel is ok and not cordwood.

As regards precision, EPA must actually evaluagerteethod precision; it is not enough to
merely address imprecision in the abstfattEPA’s failure to analyze and address test method
imprecision here is arbitrary. There is very leditprecision data for hydronic heater test
methods governing cycling units and no availabéesion data for the hydronic heater test
methods governing units with thermal storage. &h&no indication that EPA has evaluated
precision in this proposal. But the very limite@gision data there is for cycling units shows
that repeatability (intra-lab) at the 95% confidemevel was 0.50 Ib/MMBtd*® In other words,
the difference between two tests for the sameperiormed by the same lab is expected to be
0.50 Ib/MMBLtu or less with a 95% probability. Thakearly shows how arbitrary it is to even be
considering the limits EPA has proposed for Sté&p 2/

As explained above in the comments to EPA’s propegeodstove standards, the Curkeet
Ferguson study reveals that precision for woodsteseng is relatively poor given the random
nature of burning cordwood® Because hydronic heater testing involves measmeof both
particulate matter emissions and heat output,iitiierently more complicated than woodstove
testing and thus, it is reasonable to expect tieptecision of the hydronic heater test method is
only going to be worse than that for woodstovescivis discussed in the Curkeet Ferguson
study. Specifically, that study reveals significkavels of imprecision with respect to the
woodstove test method: at the 95% confidentiatllenepeatability was at best 3 g/hr, and
reproducibility (ability to reproduce same resultsng the same method at different labs) ranged
from 4.5 to 6.4 g/hr. This poor precision is priiheathe result of the random nature of burning
wood. Unlike the less complex woodstove testiryglronic heater testing involves not only PM
emissions, but also heat output determinationsaBse of the cumulative uncertainty of these
additional measurements required for hydronic hidasting, and the random variability of
wood burning, it is reasonable to assume that myditoeater test method precision will be at
least as poor as that for woodstove testing. @ans that EPA’s test methods are not likely to
be able to reliably distinguish performance differes within the range of interest for hydronic
heaters (between 0.06 Ib/MMBtu and 0.32 Ib/MMBt@iven the imprecision, compliance with
such low emission limits is more of a lottery trearything else.

EPA cannot justify setting the proposed Step 2Bdard within the range of likely
uncertainty equivalent to or lower than the undetyeof the underlying test method. In
addition, it has not included a satisfactory comptie margin even though EPA intends to
require manufacturers to reproduce a passing dradegh audit testing with imprecise test
method. As explained above in Part IV.E.1, ingproper for EPA to impose audit testing
requirements without first evaluating precisionondgtheless, if EPA is going to hold

338 See, e.gint'| Harvester Co, 478 F.2d at 645.
339 Seelntertek Testing Services, NA Inc. Comment on Whility, at 7-8,supran.183.
340 SeeCurkeet Fergusorsupran.10.
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manufacturers accountable through audit testimgpooduce a passing grade, it must not only
analyze precision concerns, but also include dcseifit compliance margitf:

With respect to representativeness, even assutmingctirce data points that EPA relies on
demonstrate achievement of the proposed standagdsraliable predicate for standard-setting
(which they are not), they likely are not robustiagations of how well hydronic heaters will
perform in the field under real world condition&gain, once we eliminate data from testing
with EN 303-05 data and the superseded Method 281BVEPA is left withno data points that
suggest that 0.06 Ib/MMBtu is achievable and jhete data points suggesting the 0.15
Ib/MMBLtu is achievable. The remaining data poitswever, come from testing with crib fuel
using Method 28 WHH under conditions that do natelate with field use of hydronic heaters.
EPA has not referenced any data on the relatiorstipeen laboratory testing with crib fuel and
real world use, where cordwood is the predominaelt ¢hoice. Consequently, it is impossible
to predict the impact that lowering lab-based ¢estssion limits will have on actual hydronic
heater emissions in the field. As HPBA articulateds comments on EPA’s proposed Subpart
AAA revisions, the lack of representativeness ssgaificant issue. Certification test scores for
woodstoves cannot be used to predict the relagvpnance of certified models and thus, by
example, a woodstove with a certification valu & g/hr or below may not perform as well as
a model with a certification value of 4.5 g/hr. AARas no basis to expect that certification
scores for hydronic heaters will be any more regm&tive of performance in the field.

2. EPA Has Failed To Adequately Analyze Costs, and theroposed Step 2 and Step 3
Standards Are Not Cost Effective

Again, the costs and cost-effectiveness of propesadsion standards are a central factor in
determining BSER, pursuant to the CAA Section Xduirement that EPA must consider “the
cost of achieving such reduction and any non-aalityuhealth and environmental impacts and
energy requirements** EPA must ensure that its hydronic heater NSP#sliare not
“exorbitantly costly in an economic or environméntay.”**?

EPA'’s proposal does not adequately consider thefgignt costs of achieving emissions
reductions with so low a ceiling on emissions frioyaronic heaters. The proposed Step 2 and 3
emission limits would lead to costs that flatly @asonable. This conclusion is supported by a
separate cost-effectiveness analysis by NERA, HBBWird-party consultant (Attachment 3 to
these comments and summarized below), and by NE&#Aigue of EPA’s cost and cost-
effectiveness analysis (Attachment 11 to these cemtsrand summarized belo#f. The
analysis described therein clearly demonstratésctist considerations preclude implementation
of EPA’s current proposal as BSER and that EPA’as oost-effectiveness analysis does not

341 5ee Int'| Harvester Cp478 F.2d at 63%ee also Portland Cement AssA86 F.2d at 396,
401.

3242 U.S.C. § 7411(a)(1).
343 Essex Chem. Corp486 F.2d at 433.
344 NERA's qualifications are set forth in note 213aé.
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have legs to stand on. Rather than attempt teaeeiNERA's analyses here, we will instead
briefly summarize the key findings below.

a. EPA’s Analyses Are Fatally Flawed

EPA and its consultants performed various caloutatirelated to compliance costs and
emissions reductions for the proposed and altermatigulatory approaches for the various
categories of hearth appliances. EPA’s methodofogits regulatory impact analysis failed in a
number of ways to follow governing EPA guidance.

In conducting its cost-effectiveness analysis, Eleéparted from its own guidance
(Guidelines for Preparing Economic Analy¥8s The following table illustrates major
deficiencies, which are explained in more detaMBRA's report*®

342.S. Environmental Protection Agency (“EPA”). 20Bidelines for Preparing Economic
AnalysesDecember. http://yosemite.epa.gov/ee/epa/eerfmv&N/EE-0568-50.pdf/$file/EE-
0568-50.pdf

346 Again, EPA arbitrarily failed to explain its depane from its standard practice of basing cost-
effectiveness values on a comparison of annuatimets and annual emission reductions in a
single future year by including a cumulative assesg. SeeNERA Economic Consulting,
ASSESSMENT OFEPA ECONOMIC ANALYSES FORPROPOSEDWOOD HEATER NEW SOURCE
PERFORMANCESTANDARDS, at 4 (May 2014) (Attachment 11 to these commeses) alsd-ox
Television Stations, Inc556 U.S. at 514-15.
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Summary of NERA’s Assessment of EPA Analyses for Bposed Wood Heater NSPS Relative to EP@uidelines for
Preparing Economic Analyses

EPA Performed for Proposed Wood Heater NSPS?

Incremental Cost-Effectiveness Analysis

1. Specify sewveral options (at least one less No No option more stringent than Proposal; only
stringent and one more stringent than proposal) difference between Proposal and Alt. is timing

2.Dewelop compliance cost estimates based on  No No dependence on stringency for most costs
stringency

3. Develop emission reduction estimates based  Yes, but... No accounting for large emission uncertainty

on stringency

4. Incorporate market impacts into cost and No No demand, scrappage, or cons. surplus effects
emission reduction estimates

5. Calculate incremental costs No No incremental analysis for decision-making
(least to most stringent)

6. Calculate incremental emission reductions No No incremental analysis for decision-making
(least to most stringent)

7.Calculate incremental cost-effectiveness No No incremental analysis for decision-making
(least to most stringent)

Industry Impact Analysis No No estimates of industry jobs, closures, etc.

Economic Impact Analysis No No estimates of economy-wide jobs, GDP, etc.

As is the case for EPA’s analysis for woodstovies,sghortcomings in EPA'’s cost-
effectiveness analysis for hydronic heaters awd fitws that make it essentially useless for
decision-making. In fact, NERA concluded that th®es and omissions are so fundamental that
it would not be worthwhile for NERA to attempt tewklop incremental analyses from the
information that EPA provides, because the inforamaitself has such a shaky basis.

EPA'’s proposal also gives short shrift to one @f imajor findings of EPA’s cost analysis
militating against a determination of cost-effeetiess: a high cost-to-sales ratio. In the
proposed rule preamble, EPA concedes that, fordmydieaters for the proposed regulatory
approach, “the annualized cost-to-sales ratiodgarcent.**’ However, the proposed rule
glosses over this finding, ignoring EPA’s own reaibign of its significance in the Regulatory
Impact Analysis. There, EPA acknowledges thabsabelow 1 percent “suggest the rule will
not have a significant impact . . **® For hydronic heaters, the cost-to-sales ratioavas three
times this threshold value. Such a high valueastl should have given EPA pause as to the

extreme nature of the costs associated with thegsex rule’s Step 2 and 3 limits. In any case,

3471d. at 6,360.

348 U.S. EPARegulatory Impact Analysis (RIA) for Proposed Resiigl Wood Heaters NSPS
Revision: Final ReportEPA/R-13-004 (2014) at 5-15 [EPA-HQ-OAR-2009-0864]
(“RIA”).
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and as NERA'’s analysis reveals, these costs aréyndd of proportion with the emissions
actually captured under the proposed Step 2 amahglards.

b. NERA's Analysis Shows that EPA’s Proposed Step®&aftandards Are Not Cost
Effective

The full details on NERA'’s data inputs and methodgl can be found in the appendices
attached to their analysis, and we will not sumpeathose details here. In short, NERA
evaluated the cost-effectiveness of increasingiggnt particulate matter emissions standards
for hydronic heaters. Using detailed informationommpliance costs and economic assessments
consistent with EPA guidelines for economic analySIERA developed estimates of the
incremental cost per ton for three NSPS.

1. Step 1 standard of 0.32 Ib/MMBtu (the current Vaéarg Program standard);
2. Step 2 standard of 0.15 Ib/MMBtu or 0.06 Ib/MMB#and
3. Step 3 standard of 0.06 Ib/MMBtu (from a Step 2dtad of 0.15 Ib/MMBLtu).

The following figure summarizes the results of NERanalysis. These results show that the
Step 2 and Step 3 standards are much less costiredféhan the Step 1 standard of
0.32 Ib/MMBtu. The cost per ton for the Step 1 dand of 0.32 Ib/MMBtu is $27,100 per tH,
compared to an incremental cost of $317,900 pefdioa Step 2 standard of 0.15 Ib/MMBtu or
$266,100 per ton for a Step 2 standard of 0.06 NbB¥U (relative to the Step 1 standard). The
incremental cost per ton for the Step 3 standa@ @8 Ib/MMBtu relative to the Step 2 standard
of 0.15 Ib/MMBtu is particularly costly, at $587 @@er ton.

349 HPBA recognizes that this cost per ton valuegsificantly higher than what is normally
deemed acceptable in rulemakings to establish N&R&rticulate matter. Nevertheless,
because nine states have already imposed thelN3®IBtu limit for hydronic heaters, and
because the interest in national uniformity of deds is of paramount importance, HPBA
supports EPA’s conclusion that the Step 1 imB&ER. Different federal standards would
implicate even higher costs.
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Cost-Effectiveness of Alternative Hydronic Heater [$PS

1 1
Step | | Step Il . Steplll

$700,000 -

$600,000 - | $587,400
! 1 1
$500,000 | |
c 1 1
e | |
2 $400,000 - : :
j | $317,900 !
O $300,000 - | $266,100 |
1 1
$200,000 - ! !
1 1
$100,000 - ! !
$27,100 | !
$0 . , c

No Standard — ! 0.32 —0.15  0.32—0.06 | 0.15— 0.06
0.32 ! !

Source: NERA calculations as explained in NERA&gart entitled Cost-Effectiveness Analysis of Atitive
Hydronic Heater New Source Performance Standards

NERA used sensitivity analysis to assess the imptios of changing the estimates used to
calculate costs and annual emission reductionkdimgy the underlying compliance cost
estimates and the estimate of price elasticityemhand. Although the specific estimates of
dollars per ton change under the sensitivity casase of the sensitivity cases modifies NERA’s
basic conclusion, i.e., that the Step 1 standafi3# Ib/MMBtu is much more cost-effective
than the Step 2 and Step 3 standards.

The following charts summarize the key details BRW's analysis:

NERA's Estimated Impacts on Hydronic Heater Sales iad Annualized Social Costs

STEP | STEP Il STEP Il
No Standard — 0.32 0.32 — 0.15 0.32 — 0.06 0.15 — 0.06
Ib/mmBtu Ib/mmBtu Ib/mmBtu Ib/mmBtu

Sales with demand effect 7,600 6,100 5,800 5,100
Incremental social cost

Compliance cost $28,424,000 $15,166,000 $17,852,000 $11,866,000

Consumer surplus deadweight loss $11,324,000 $2,251,000 $3,209,000 $1,322,000

Total cost $39,748,000 $17,416,000 $21,061,000 $13,188,000

Note: Baseline sales are about 13,100.
Source: NERA calculations as explained in NERA&sart entitled Cost-Effectiveness Analysis of Aftative
Hydronic Heater New Source Performance Standards
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NERA's Estimated Components of Annual Emission Redttions

STEP | STEP Il STEP Il
No Standard — 0.32 0.32 —» 0.15 0.32 — 0.06 0.15 — 0.06
Ib/mmBtu Ib/mmBtu Ib/mmBtu Ib/mmBtu
Demand effect -759 -22 -25 -7
Compliance effect -736 -42 -64 -21
Scrappage effect +30 +9 +10 +5
Net emission change -1,465 -55 -79 -22

Note: “Demand effect”: Higher hydronic heater prices Vebcause sales to fall, reducing emissions.
“Compliance effect”: Modification of hydronic heaseto meet NSPS is assumed to reduce emissions.
“Scrappage effect”: Reduced scrappage of existyydnic heaters would increase emissions.

Source: NERA calculations as explained in NERA&gart entitled Cost-Effectiveness Analysis of Atitive
Hydronic Heater New Source Performance Standards

NERA's Estimated Incremental Cost-Effectiveness dSPS

STEP | STEP 1l STEP 1l
No Standard — 0.32 0.32 - 0.15 0.32 — 0.06 0.15 — 0.06
Ib/mmBtu Ib/mmBtu Ib/mmBtu Ib/mmBtu
Incremental social cost $39,748,000 $17,416,000 $21,061,000 $13,188,000
Incremental emission change -1,465 -55 -79 -22
Cost per ton $27,100 $317,900 $266,100 $587,400

Source: NERA calculations as explained in NERA&gart entitled Cost-Effectiveness Analysis of Atitive
Hydronic Heater New Source Performance Standards

NERA'’s detailed cost-effectiveness analysis agaugals the excessiveness of proposed
rule’s costs, particularly when compared to thegimal emission reductions achievable at those
costs. Especially in a small consumer-driven ingustich as this, these cost-effectiveness
estimates are far beyond what can possibly cormilderasonable. These estimates alone
preclude a determination in favor of EPA’s propoSéep 2 and 3 standards as BSER under
CAA Section 112>

The implications of the NERA analyses for the cotriygroposal are obvious: that the
proposal does not adequately consider costs, agedqunder CAA Section 111. As NERA'’s
analysis shows, even drguendo the emission reductions implicated by a 0.15 N4u or
0.06 Ib/MMBLtu limit would come at an unreasonabigihcost, particularly in light of the still
significant (and significantly less costly) redwcts achievable with a 0.32 Ib/MMBtu limit,
which reflects 90% control. It is therefore no sisp that NERA has shown that each

30 Neither EPA’s nor NERA's cost analyses accountfiertwo key data quality issues
identified above: (1) imprecision of laboratoryttesethods and (2) the possible lack of
correlation between emissions measured in testadafigshose generated by homeowners during
real world usage. In short, because of these pnakl EPA’s proposed Step 2 and Step 3
standards are likely to B¥en less cost-effectittean NERA'’s analysis has shown.
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incremental reduction from the 0.32 Ib/MMBtu lebelcomes even less cost-effective,
unreasonable, and ultimately untenable from thedgtaint of cost effectiveness.

C. EPA NEEDS TO ADDRESSTRANSITION | SSUES FORHYDRONIC HEATERS

EPA plainly recognizes the need for manufacturetsave adequate lead time to redesign or
modify appliance designs, test appliances in a@sard with required test methods, and satisfy
the requirements for certificatidn® EPA further acknowledges the possibility of “lagjs” at
certifying laboratories that will be faced with igln volume of requests for all appliance
categories subject to Subparts AAA, QQQQ, and RRRRnexplicably, however, the proposed
rule does not contaiany provisions that would allow for a smooth trangitioom the status quo
to Subpart QQQQ regulation. Absent any grandfaigesrovisions, upon finalization of the
proposal, manufacturers must stop selling hydrbeetters for months (or longer) as they
scramble to test appliances and obtain certificaticaccordance with the final rule—a challenge
made all the more daunting by the needless contplekihe proposed certification procedures
(seePart 1V.B), test method uncertainties (Part V), #mallog-jam issues implicated by the
many new appliance categories that will be regdlatethe revised regulations. Instead of
taking hydronic heaters out of commerce in this mearfor a substantial (and certain to be
industry-crippling) period of time, EPA must prorgate grandfathering and retail sell-through
provisions, similar to those proposed for woodsspwehich would allow for the continued
manufacture and sale of previously qualified lowissions hydronic heaters for a specified
period of time following the effective date of thée.

1. EPA Must Grandfather Qualified Hydronic Heaters

At a minimum, EPA should grandfather all existingdrls that are qualified under Phase 2
of the voluntary program until the expiration oétfive year Phase 2 qualification period or two
years after the effective date, whichever occues fa> To be eligible for the grandfathering

®lgee, e.9.79 Fed. Reg. at 6,332, 6,338, 6,339, and 6,364.
%23ee idat 6,366, 6,370.

%3 Manufacturers of Phase 2 qualified models thaehmaxt in quality assurance/control
requirements would continue to be subject to tmegeirements throughout the transition
period. SeeEPA HYDRONIC HEATER PROGRAM PHASE 2 PARTNERSHIPAGREEMENT[ EPA-HQ-
OAR-2009-0734-0100]. Under the current Phase thBeghip Agreement, manufacturers of
gualified models must enter into contracts withtiieation bodies providing for the conduct of a
guality assurance/control program. Manufacturevald/then submit quality control plans to
certifying bodies, which will determine whether thlans are adequate to assure that units within
a given model line accurately reflect emissionicaitcomponents of the model line desigsee

id. at 13. Manufacturers are also subject to periaddits by certifying bodies (in accordance
with ISO-IEC Guide 65 and ISO-EC Standard 1702@eurthe Phase 2 voluntary prograBee
id. at 15. Certifying bodies prepare audit reporentdying any deviations from the
manufacturers’ quality control plans and specifyting requisite corrective actionSee id.

Those reports are provided to EP8ee id. Finally, manufacturers of qualified models must
promptly report to the certifying body and to EPéwhit will respond to any deficiencieSee
(Continued...)
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period, manufacturers of hydronic heater modeklithet meet the foregoing criteria would
simply notify EPA (by the effective date of thedirrule) as to what model(s) they intend to
continue to manufacture and market during the dgedhdring period and provide the necessary
supporting documentation to confirm voluntary peogrqualification and state certification.
Absent notification by EPA that a particular moaeineligible for the transition perio@ (@,
through a cease and desist notice), manufactuaersnanufacture and market appliances until
the expiration of the grandfathering perf3d.

This type of grandfathering period is relativelydest, as many of these qualifications are
likely to expire well before the end of the propdb$&tep 1 period. It is nevertheless vital to
manufacturers’ ability to remain in the marketpladgle undertaking the necessary adjustments
to comply with the various requirements set forthhie proposed Subpart QQQQ. Itis also
necessary to avoid crippling delays at certifyialgdratories that must demonstrate their
proficiency with new test methods (not knowablelypromulgation), while also being deluged
by certification requests pertaining not just tatonic heaters, but all other appliance categories
subject to the proposed rule.

2. EPA Must Provide Sell-Through Relief

In addition to establishing a grandfathering pefmdPhase 2 qualified models, EPA should
give manufactures of those models an indefiniteteebugh period, rather than limit retailers’
ability to sell existing inventory. The findings ihe analysis by Mr. Charlie Paféwhich is
discussed in more detail in HPBA’'s comments on ER#bposed woodstove standards (Part
VI.C.2.b), are also applicable to Phase 2 qualifigdronic heater models. In particular, any
deadline on the sale of controlled, grandfatheredets will lead to stranded inventory and
substantial economic harm. The “tail” of the diattion of Phase 2 qualified models, like that
of previously certified woodstoves, will hade minimisenvironmental implications even if their
sale is permitted indefinitely. By contrast, wititing sell-through relief will impose significant
costs on manufacturers, distributors, and retaileith minimal incremental emissions
reductions.

Moreover, EPA should include a two-year sell-thiopgovision for uncontrolled models to
facilitate the transition to Subpart QQQQ regulatidcPA has indicated that the “subpart QQQQ

id. Manufacturers risk revocation of certificatiory tine certifying body) and/or qualification
(by EPA) in the event of serious deficiencies dlufa to take corrective actiorSee idat 16.

Manufacturers of Phase 2 qualified models that mm¢gut in place the aforementioned
quality assurance/control plans can nevertheldg®nrequality assurance/control plans they
have put in place for safety listings for the dimaif the grandfathering period. Such plans can
serve a dual purpose given the overlap betweetysafi@ical and emissions-critical
components.

34 Furthermore, the labeling requirements that cilyegovern eligible models (under the Phase
2 voluntary program and state law) would contirueagply throughout the transition period.

3%5 geeAttachment 7 to these comments.
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requirements would not provide an additional tineeigud for the sale of unsold units
manufactured before the compliance d&té."Yet, in discussing the proposed rule’s provisions
governing woodstoves and pellet stoves, EPA rezegnihe importance of sell-through
provisions because they “provide[] a reasonablesition for manufacturers to recoup their
investment in their stock on hantf”

EPA attempts to explain this difference in treattrtgnnoting that, “[i]n the case of hydronic
heaters, we believe that any delay of the compéialeadline for sales would also result in the
sale and long-term use of non-complying units, withotentially adverse [air] quality
impact.®® That explanation fails for two reasons. Firstuamber of states have unfairly
demonized these appliances. Modeling studies aiaedy the State of Maine show that even
uncontrolled units with much higher emission ratas have acceptable, NAAQS-compliant

ambient impacts with appropriate setbacks and staights®>°

Second, EPA’s position with respect to hydroniatees cannot be reconciled with the sell-
through provisions in the existing Subpart AAA rigions and the Agency’s views (in 1988)
concerning the transition to nationwide regulatdnvoodstoves under the NSPS. In 1988, the
Agency faced the same possibility that the longitsale and use of non-complying, pre-NSPS
woodstoves would have potentially adverse air gpatipacts, yet it nevertheless included a two
year sell-through provision. EPA believed those fwars would allow manufacturers (and
retailers/distributors) the chance “to recoup tihestment in their stock on hand.” The same is
true for hydronic heaters now, and EPA has arligréailed to explain this reversal of its

position3*°

Failing to include sell-through provisions for hgdic heaters will have a profoundly
negative economic effect on manufacturers, rewilend distributor®® A significant
percentage of hydronic heater units being prodaceidsold today are unqualified units. As a
result of the proposed rule, many manufacturersbeilforced to severely cut production in the
late summer/early fall of 2014 because dealersnmiilwant to risk purchasing units from
manufacturers that they will not be able to setiesail after May 2015. The devastating
economic impact that withholding sell-through rels@uld have on the hydronic heater industry
outweighs the potential environmental impact odwlhg the sale of uncontrolled units for a
period of time. This is particularly true giverathmany states already prohibit the sale of

3679 Fed. Reg. at 6,344.
%73ee79 Fed. Reg. at 6,365.

358|d.

39 SeeMaine Air Dispersion Modeling — Summary for OWBJ$RIME Modeling, Round 2
(May 30, 2007) (Attachment 19 to these commese®; alsdSC PRIME OWB Results, 3
Newest Scenarios (June 6, 2007) (Attachment 20eset comments).

360 5ee State Farm Mut. Auto. Ins. C463 U.S. at 49-5IFox Television Stations, In&56 U.S.
at 514-15.

%1 geePage Report (Attachment 7 to these Commesitisy,an.91.
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uncontrolled hydronic heaters, which significarityits the geographic scope of sell through
relief in the revised regulations, and therefosepibtential environmental impacts. In short, a
sell-through provision will help soften the blowwdving to transition to nationwide regulation

under Subpart QQQQ.
VIlIl. COMMENTS ON PROPOSED WARM AIR FURNACE STANDAR DS

BACKGROUND

Warm air furnaces (also called forced-air furnaees)central heating appliances that
typically burn cordwood or pellet fuel. These apptes use air to transfer heat throughout
homes using a network of air ducts. Generally, ufecturers in the United States market two
types of warm air furnaces: (i) those with adequeajgacity to heat an entire home over the full
range of heating demandf&:and (i) those that provide only supplemental et are often tied
to a fossil-fuel fired or electric heating syst&th.Furnaces that are capable of heating an entire
home generally have much larger fireboxes (oftanewvas large or more) than those that
function only as a supplemental heat source. Bgtes of warm air furnaces, however, must
nevertheless be quite compact—particularly as coaeap@ outdoor hydronic heaters—because
homeowners typically place these appliances inrhasés and thus, they must be able to pass
through a standard-size door opening.

Warm air furnaces are unique to the United StatdsGanada. Indeed, there are no other
countries where homeowners commonly use such aygeka’* In the United States, warm air
furnaces are currently exempt from regulation uredésting Subpart AAA®® In fact, these
appliances are virtually unregulated with respegidrticulate matter emissiorfS. There is no
EPA or state voluntary program for warm air furreatieat resembles the EPA voluntary program
for hydronic heaters. And very few states andlibea have regulated warm air furnaces to
date. One such state that has is Washington.eThesidential wood burning appliances must

32 sometimes, homeowners will also have backup fdssllfired or electric heating systems to
provide heat during milder temperatures or whewy tre away from their homes and unable to
add wood to the warm air furnace.

363 Typically, when warm air furnaces that provide glemental heat are in use, the primary
heating system is dormant. If the warm air furndges not meet heating demands, the primary
system engages.

34 3See79 Fed. Reg. at 6,360 (“[F]orced air furnacesrartecommonly used in Europe because
they are considered to be an inferior technologyhtome heating in Europe; thus, we had no
European candidate BSER to consider.”).

35 35ee40 C.F.R. §8§ 60.530 (exempting furnaces), 60.52fir{thg “furnace” as “a solid fuel
burning appliance that is designed to be locatesiadel of ordinary living areas and that warms
spaces other than the space where the appliafam&aied, by the distribution of air heated in the
appliance through ducts”).

36 5ee79 Fed. Reg. at 6,360 (observing that warm aitdoes “are not currently regulated in the
U.S. (with the exceptions of broader bans or usédion wood-burning appliances)”).
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meet woodstove requirements and thus, the only vearfarnaces that can be sold there are
actually EPA-certified woodstoves equipped withjaakets and blowers.

Currently, regulation of warm air furnaces in Céa&s also somewhat limited.367 The
Canadian Standards Association (“CSA”) establishgdluntary consensus-based test method
(CSA B415.1-10) that includes performance standemdevarm air furnaces in March 2010.
CSA B415.1-10, which is a cordwood-based test ntktbstablishes a “passing grade” of 0.4
g/MJ for warm air furnaces, which translates toragpnately 0.93 Ib/MMBtu in English units.
This CSA method, however, is not a regulation aotdafl of the Canadian provinces have
adopted the method and its “passing gra®.Given that this test method is relatively new,
only a handful of warm air furnaces have beendiste complying with the “passing grade”
therein. The furnaces that have been listed arerglly smaller appliances (<65,000 Btu/hr
delivered heat outptff) produced by just a few Canadian manufacturers.

Simply put, CSA B415.1-10 is still in its infancgspite being finalized over four years ago.
Moreover, very few (only three) accredited labori&® in the United States have experience
testing warm air furnaces using CSA B415.1-10, eweh those three laboratories have only
tested two or three furnace models each.

EPA’S PROPOSAL

EPA proposes to regulate warm air furnaces fofiteetime in the new Subpart QQQQ.
The proposed rule sets forth a single standardlfdurnaces regardless of size and does not
distinguish between those that burn cordwood ansettthat burn wood pellet§ Under the
proposed rule, there are two “steps” of standawdsverm air furnaces. The proposed Step 1
standard (0.93 Ib/MMBtu heat output—the CSA B41B01*passing grade”) takes effect on the
effective date of the final rule, although EPA haguested comment on a one-year extension of
this deadlin€’* The proposed Step 2 standard (0.06 Ib/MMBtu hegiut—the same limit that
EPA has proposed for hydronic heaters) takes dfifextyears after the effective date of the final
rule (.e., the same effective date that EPA is proposinghHerStep 2 standard for hydronic
heaters).

37 3ee79 Fed. Reg. at 6,360 (noting that warm air fuesd@re beginning to be regulated in
Canada”).

38 Alberta, Saskatchewan, Manitoba, and Ontario maveet adopted CSA B415.1-10. British
Columbia, New Brunswick, Newfoundland and Labraddwya Scotia, Prince Edward Island,
and Quebec have adopted that method.

389 These smaller furnaces generally have fireboxésssfthan six cubic feet.

370 As explained elsewhere in HPBA's comments (Pam M), if EPA does not distinguish
between fuel types in setting standards, it musa sengle standard based on combustion of the
“dirtiest” fuel, which would be cordwood.

37179 Fed. Reg. at 6,363.
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EPA has also solicited comment on a different aggimdhat would establish an Alternative
Step 2 standard (0.15 Ib/MMBtu heat output) thatidake effect three years after the effective
date of the final rule, and an Alternative Stepgahdard (0.06 Ib/MMBtu heat output) that would
take effect eight years after the effective dattheffinal rule. Again, this alternative proposal
identical to EPA’s Alternative Steps 2 and 3 prasdor hydronic heaters.

In its proposal, EPA specifies that CSA B415.1-10 lve used to determine compliance
with the standards for certification of warm airrfaces at all steps. CSA B415.1-10, which is a
cordwood-based test method, must be used to melasareutput (MMBtu/hr) and particulate
matter emission rate (Ib/MMBtu heat output). Altigh the text of the proposed rule does not
make it clear that manufacturers need only test eardwood at both Steps 1 and 2, the
preamble clarifies that this is indeed what EPA praposed.?

A. EPA’'SPROPOSEDSTEP 1 STANDARD |SAPPROPRIATE

HPBA agrees that the consensus-based CSA B415datDappropriate reference method
and that the 0.93 “passing grade” (Steff*l@mbedded in that method is an achievable limit tha
constitutes BSER for smaller warm air furnaceg (<65,000 Btu//hr delivered heat output).
The 0.93 Ib/MMBLtu limit has been adequately demi@tst as achievable by manufacturers of
smaller furnaces, taking into account its costatiteness and other relevant factors under Clean
Air Act Section 111. For example, there are a $emall furnace models already listed to this
“passing grade” produced by Canadian manufacturithough HPBA agrees that the 0.93
Ib/MMBtu limit is achievable for small furnaces, EPas requested comment on a one year
extension of the effective date for Step 1, andeleeve that there must be at least a one-year
extension for transitioning from the status qu&tpart QQQQ, as discussed in Part VIII.C
below.

Manufacturers of larger warm air furnaces, howewdt,need significant additional lead
time—beyond the one year that EPA is consideringestaply with 0.93 Ib/MMBtu. EPA

3725ee79 Fed. Reg. at 6,347 (“We ask for specific comisien the appropriateness of using the
CSA test methoth its entirety, including the use of cord wood iread of crib woodhat are
used in current versions of Method 28 and Methot\28H.”) (emphasis added).

373 0ddly, the text of proposed § 60.5474(b)(3) impos@articulate matter emission limit of 7.5
g/hr, which appears to establish the same “capinidividual test runs as EPA has proposed for
hydronic heaters, yet there is absolutely no dsiomsof that requirement anywhere in the
preamble to the proposabee, e.g9.79 Fed. Reg. at 6,344, 6,360-61. HPBA presuimss t
language was inadvertently included in the texhefproposed rule and that it will not appear in
the final rule. If, however, EPA’s inclusion ofifHanguage was intentional, there are a number
of reasons why EPA cannot finalize that requirem@nhEPA has not provided any justification
for the requirement; (ii) g/hr cannot be correlatéth Ib/MMBtu and, in any event, Ib/MMBtu
should be the main, if not the only driver for BSERd (iii) the 7.5 g/hr requirement is
inconsistent with the CSA B415.1-10 “passing graded EPA has not made any NTTAA
exception findings for adding it. Regardless ofpttnat language appears in the text of the
proposed rule, it must be deleted prior to pubiicaof the final rule.
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clearly recognizes that “an element of the BSERmation includes reasonable lead time for
R&D to develop and certify cleaner unit€* Emphasizing the uniqueness of the NSPS source
categories in this rulemaking, EPA has explained timportant elements in determining []
BSER include the significant costs and environmléntpacts of delaying production while
models with those systems are being designeddiditl evaluated and certified” This
acknowledgement comes as no surprise given the@r€uit’'s recognition of the relevance of
lead time in standards setting under Section®{11.

Despite the foregoing, EPA nevertheless wronglgmheined that “limited or no R&D is
needed to comply with the proposed Step 1 BSERlatdfl” for all warm air furnace
manufacturerd’’ It is HPBA’s understanding that there are cutgenery few, if any, large
warm air furnaces either in Canada or the UnitedeStthat are listed to the 0.93 Ib/MMBtu
“passing grade” in CSA B415.1-10. EPA’s preamidesinot clearly indicate otherwid@.

Given the absence of data demonstrating that fargaces can meet the Step 1 standard, and
the invalidity of a technology transfer justificati, EPA must allow manufacturers additional
lead time—at least an additional year beyond treey@ar delayed effective date that EPA has
solicited comment on—to come into compliance wiitd Step 1 standard. To be clear, HPBA
does not contest whether the 0.93 Ib/MMBtu “pasgiragle” constitutes BSER. But, given that
these appliances lack a history of regulation aqueeence with voluntary programs,
manufacturers need more lead time to conduct tbessary R&D to achieve the proposed Step
1 standard on a consistent basis. Additional tead is also warranted given that very few
laboratories have experience testing with CSA B#11%.

37479 Fed. Reg. at 6,364.
3751d. at 6,334.

37 See Portland Cement Ass486 F.2d at 390-92. In that case, the D.C. @iroade the
following findings in the context of discussing taehievability of the emission standard at issue
in that case:

The Administratormay make a projection based on existing technoltgyygh
that projection is subject to the restraints ofsm®bleness and cannot be based
on ‘crystal ball’ inquiry. . . . [T]he question aivailability is partially dependent
on ‘lead time’, the time in which the technologyliwiave to be available. Since
the standards here put into effect will control r@ants immediately, as opposed
to one or two years in the future, the latitudepobjection is correspondingly
narrowed. If actual tests are not relied on, bbgtéad a prediction is made, ‘its
validity as applied to this case rests on the Ioditg of [the] prediction and the
nature of [the] assumptions.’

Id. at 391-92.
37779 Fed. Reg. at 6,364.
378 See idat 6,360.
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B. EPA’'SPROPOSEDSTEP 2/3AND ALTERNATIVE STEP 2 STANDARDS ARE NOT BSER

Neither EPA’s proposed Step 2/3 standard (0.06 MbB%) nor its Alternative Step 2
standard (0.15 Ib/MMBtu) are BSER because EPA dasungport its adequate demonstration
finding under Clean Air Act Section 111. EPA lacksficient data from testing with the
reference method (CSA B415.1-10) to support a figdhat either of these standards has been
adequately demonstrated for warm air furnacess dtbitrary for EPA to make an adequate
demonstration finding on such a miniscule dataesgiecially where there is no indication in the
rulemaking record that EPA considered the precisfo@SA B415.1-10. Compounding these
errors is EPA’s finding that “BSER for forced-aurhaces may be demonstrated at the same
emission levels as for hydronic heatets. That finding rests on the deeply flawed assunmptio
that it is possible to transfer technology from toydc heaters to warm air furnaces. EPA has
overlooked important engineering and safety comatdms that make such a technology transfer
at best very difficult and possibly inappropriate.

Not only is EPA unable to support its adequate destration finding, it has failed to
adequately consider the cost effectiveness ofrdpgsed Step 2/3 and Alternative Step 2
standards. These standards are almost sure'éxdaditantly costly in an economic or
environmental way” and thus, they do not meet #upiirements of Section 1£%%

1. EPA Cannot Support Its Adequate Demonstration Finding

EPA is unable to make a robust finding of adegdataonstration with respect to either the
Step 2/3 or the Alternative Step 2 standards fanwair furnaces. The preamble to the proposed
rule contains a confusing, and even misleadingudsion of the number of manufacturers that
have tested furnaces with CSA B415.1-10 and actiévis Ib/MMBtu or 0.06 Ib/MMBtu.

EPA first refers to “one company” that has testeeb“of their newest models” using CSA
B415.1-10 and achieved emissions below 0.1 Ib/MNBtuLater in that same paragraph, EPA
observes that “only one U.S. manufacturer curremily models that have been tested by CSA
B415.1-10 and shown to achieve” the same levelsPasis proposing for hydronic heaters, but
that statement is unacceptably vague and unsupgpi@rtaseveral reasons: (i) EPA does not
adduce any data to supports its claims, nor cleadigate whether those models can achieve
0.06 Ib/MMBLtu (as opposed to 0.32 Ib/MMBLtu); (iiPB does not specify how many models it

391d. EPA's finding is based on a flawed assumption liydronic heater technology can
readily be transferred to warm air furnac&eeUS EPA, Regulatory Impact Analysis (RIA) for
Proposed Residential Wood Heaters NSPS Revisioal Report [EPA/R-13-004] (January
2014) (Docket ID: EPA-HQ-OAR-2009-0734-0364),4-5 (“Forced air furnace designs able to
meet the Alternative Step 2 and proposed Step t2i{#dtive Step 3) limits may be based on
technology transferred from hydronic heater designisl. at 9-17 (same).

380 5eeNRDC v. EPA655 F.2d 318, 331 (D.C. Cir. 1981) (requiringusbevidence to justify
technology transfessee alsdPart Ill of HPBA’'s comments.

381 Essex Chem. Corp486 F.2d at 433.
38250679 Fed. Reg. at 6,360.

126



is referring to; (iii) EPA does not clarify whethinis U.S. manufacturer is the same entity as the
“one company” referenced earlier in that same pagdygthat tested “two of their newest
models.®®*® The very next paragraph of the preamble goes aiistuss how “the largest U.S.
forced-air furnace manufacturer already has ayatahodel meeting 0.06 |Ib/MMBtu,” but that
statement is demonstrably false. U.S. Stove isatfgest manufacturer of warm air furnaces “by
an overwhelming landslide®* U.S. Stove, however, has no models, catalytmtioerwise, that
can achieve 0.06 Ib/MMBtE° In fact, U.S. Stove does not yet have any fursacerently

listed to the CSA B415.1-10 “passing grade” of A8IMBtu. Thus, it is unclear which
manufacturer EPA is even referring to or whetherrttanufacturer of the catalytic model is the
same as the U.S. manufacturer that EPA referemciekipreceding paragraph that can
purportedly achieve the levels that EPA is propgps$or hydronic heaters. Given the lack of
transparency and clarity, EPA should issue a supgi¢al notice of data availability that clearly
discloses the data supporting the BSER determm#bioStep 2/3. Interested parties should be
afforded additional time to comment on that deather than trying to unpack the confusing
statements in this preamble.

Even if we construe the preamble to the proposkdimiEPA’s favor, there are at most two
manufacturers that produce warm air furnace matiakscan purportedly achieve 0.06
Ib/MMBtu, and one additional manufacturer that progs two models that can purportedly
achieve 0.15 Ib/MMBtu. This is too meager a ddtasbase a finding of adequate
demonstration for either the Step 2/3 or the Alginre Step 2 standards, particularly when
taking into account EPA’s failure to consider temthod imprecisiof®® No one, including
EPA, knows what the precision of CSA B415.1-10H8?BA expects precision to be poor for
the reasons set forth in the Curkeet Ferguson sprahcipally the inherent variability of burning
wood. The Curkeet Ferguson study revealed thgprdeision for the woodstove test method
they analyzed was at best 3 g/hr (intra-lab) abdal6.4 g/hr (inter-lab) at the 95% confidence
level. CSA B415.1-10 involves not just particulatatter emissions, but also heat output
determinations in air plenums—a much more challepgneasurement than heat output
determinations using water for hydronic heaterschproved to be challenging enough in the
early days of the controlled hydronic heater proggZ’ Accordingly, it is reasonable to expect
that the precision of CSA B415.1-10 will be everrs& Consequently, CSA B415.1-10 is
unlikely to reliably distinguish between performardifferences within the range of interest for
the proposed warm air furnace standards. Comgiailt effectively be a game of chance
under these circumstances.

383 Id

384 SeeCOMMENT BY BRANDON BARRY, DIRECTOR OFENG’ G PRODUCTRESEARCH& TESTING
Div.,U.S.Stove Co. (Feb. 26, 2014) [EPA-HQ-OAR-2009-0734-0941], at 2

385 Id
386 gee Int'l Harvester Co478 F.2d at 645.

387 SeeReVIEW OF EPAMETHOD 28: OUTDOORWOOD HYDRONIC HEATER TESTRESULTS
Brookhaven National Laboratory, Prepared for NewKyState Energy Research and
Development Authority (Sept. 2011) [EPA-HQ-OAR-260B34-0218].
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Finally, EPA cannot support its assertion that BS&Rvarm air furnaces may be
demonstrated at the same emission levels as hydneaters®® EPA has not accounted for
numerous differences between warm air furnacegdobnic heaters that would render any
attempt to transfer technology infeasible and iroficable. As explained in the attached paper
by Mr. Robert Ferguson, an HPBA consultant withatkss of experience with hearth appliance
product development, manufacturers of warm airdoes must address safety and engineering
considerations that are different (and perhaps mloaéienging) than those that hydronic heater
manufacturers fac&’ Hydronic heaters rely on water to transfer hehereas warm air
furnaces rely on air. This seemingly simple digiom has important consequences. Water
helps limit maximum surface temperatures duringrmaroperations of hydronic heaters, as well
as absorb excess heat without overheating adjaoembustible materials, which provides more
tolerance in the event of temperature spikes whempared to warm air furnaces. Moreover, the
vast majority of warm air furnaces are installedidars and near combustible materials. Thus,
extreme care must be taken to limit surface tentpess on the furnace itself as well as air
plenums and ducting and also to contain combusgiases and smoke within a warm air
furnace’s firebox and venting system when the fo@tl door is opened. Finally, given that most
warm air furnaces are installed indoors and mustidbe to pass through standard door openings,
there are height and width restrictions that limé&nufacturers’ ability to add enhanced
combustion technology—manufacturers of outdoor bgilr heaters are not so limited. Mr.
Ferguson describes these issues in more detail.

For all of these reasons, EPA has not adequatehpdstrated that its proposed Step 2/3 and
Alternative Step 2 standards for warm air furnaamesBSER.

2. EPA Did Not Adequately Consider Costs or Support I§ Finding that the Proposed
Step 2/3 and Alternative Step 2 Standards are Co8iffective

EPA bears the burden of “taking into account th& ob achieving [a proposed level of
emission reduction] and any nonair quality heafttl anvironmental impact and energy
requirements” when setting standards under ClearétiSection 11F%° EPA has failed to
meet that burden with respect to warm air furnadg8A’s economic impact assessment is
fatally flawed in a number of ways: NERA's analyses provide numerous reasons why EPA’
regulatory impact analysis (and the assumption®iieare fundamentally erroneous as to

388 5ee79 Fed. Reg. at 6,360.

389 SeeRobert W. Ferguson, VALUATION OF EPA’s NEw Woob HEATER NSPSCOMPLIANCE
DETERMINATION CONCEPT(May 1,2014) (Attachment 1 to these comments).

39042 U.S.C. § 7411(a)(13ee alscPart IIl of HPBA's comments.

391 SeeNERA Economic Consulting, #6sESSMENT OFEPA ECONOMIC ANALYSES FORPROPOSED
WooD HEATER NEW SOURCEPERFORMANCESTANDARDS (May 2014) (Attachment 11 to these
comments). Although NERA did not prepare an indejeat cost effectiveness analysis for
warm air furnaces, the many flaws that it identifie EPA’s analysis apply to warm air furnaces
as well.
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woodstoves and hydronic heaters. NERA's criticisqpgly equally to warm air furnaces
because the flaws in EPA’s analysis are not uniqueher appliance categories.

As explained above, EPA’s assumption that it isa@ppate and feasible to transfer
technology from hydronic heaters to warm air fueggis baseless. The inability to transfer
technology undercuts EPA’s conclusion that thescostompliance will be comparable for
hydronic heaters and warm air furnaces filfsGiven that warm air furnace manufacturers have
not had the nearly decade or so to develop emissiatrolled appliances as hydronic heater
manufacturers have had, it is implausible thatcthets of compliance will be comparable. In
any event, even if we assume that the costs arapamble,” NERA has explained why EPA’s
cost analysis for hydronic heaters was grosslyeqadte. The same is certainly true for warm
air furnaces.

Warm air furnaces typically cost around $2,000vfbole house models and around $1,000
for add-on furnaces. Even assuming EPA has natrestimated the price increases for
manufacturing warm air furnaces (from $900 to $8)&3 that are expected to result from the
proposed rule, the effect on sales volumes woulchlestrophic. Most, if not all, manufacturers
of warm air furnaces are small businesses. EPWis@stimate of the costs to comply with the
proposed rule—which HPBA believes is too low—raigggtimate questions about the
continued viability of the warm air furnace indyst?*

C. TRANSITION PROVISIONS ARE VITAL TO THE SURVIVAL OF THE WARM AIR FURNACE
I NDUSTRY

The tools at EPA’s disposal to ensure a smoottsitian include delayed effective dates,
“grandfathering” of currently approved models, dsell-through” provisions allowing
distributors and retailers relief to sell uncontdimodels that are in channels of commerce as of
the effective date of the final rule. As currerdhafted, the proposed regulatory text does not
provide forany of these. Rather, on the effective date of thalfiule, no warm air furnaces can
be manufactured or sold at retail unless they tees certified to the Step 1 standard. EPA has,
however, sought comment on the appropriatenes®oégear extension of the effective date
for these appliance§> HPBA strongly believes that a one-year extensioihe effective date is
the absolute minimum relief that must be providednhanufacturers of smaller warm air furnace
to transition to Subpart QQQQ regulation. A lontgansition period—at least one additional
year—will be needed for manufacturers of largen&oes. HPBA also believes that an

392 5edid. at 6,350 (estimating identical R&D and certificaticosts)jd. at 6,351 (estimating
comparable price increases for manufacturing).

393 gee idat 6,351.

39 A number of HPBA member companies will be submitiheir own comments that provide
more detail concerning the expected economic ingpaicthe proposed rule. In addition, HPBA
previously raised these and other issues to OMBerember 6, 2013SeeEPA-HQ-OAR-
2009-0734-0333).

395 Sedd. at 6,363 (seeking comment on a “1-year ‘adjustiqeeriod”).
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extension of the effective date of the Step 1 steslgimust be coupled with a sell-through
provision to avoid the potentially crippling econiermmpacts from stranding inventory. Finally,
HPBA believes that any appliances that are lisbeitié CSA B415.1-10 “passing grade” as of
the date of promulgation of the final rule oughb®“grandfathered” for manufacture and sale
for a period of two years after the effective daitéhe final rule.

First, an extension of the effective date for warm ain&ces is vital for manufacturers of
these appliances to conduct the requisite R&D aadevthrough the laboratory logjam to obtain
certifications. As discussed above, warm air foesaare virtually unregulated in the United
States. Transitioning from almost no regulatioextensive regulation under Subpart QQQQ
will be far more turbulent for warm air furnacesuthhydronic heaters, as there has been no
voluntary program for warm air furnaces, and tabblatories have little, if any, experience
testing warm air furnaces using CSA B415.1-10, Wigicesents new challenges in the critical
area of heat output measurements. Even in Canddse CSA B415.1-10 originated,
regulation is just “beginning®®® Under these circumstances, EPA cannot possilsigider
warm air furnaces to be on equal footing as hydrbeaters for purposes of transitioning to
regulation. A one-year transition period is thegbainimum that would be acceptable for small
warm air furnaces.g., the only appliances thus far that have been dstraied as achieving the
proposed Step 1 limit). Large warm air furnacel$ ieguire an even longer transition period
given that there are very few, if any, such apmemlisted to the 0.93 Ib/MMBtu “passing
grade” under CSA B415.1-10.

Second EPA should add a two-year sell-through provigmthe final rule. The preamble to
the proposed rule states that “subpart QQQQ reapeinés would not provide an additional time
period for the sale of unsold units manufacturefdreethe compliance daté* EPA has not
proposed any sell-through provision despite itegadion—for woodstoves and pellet stoves—
that such a provision “provides a reasonable tti@msfor manufacturers to recoup their
investment in their stock on hant® Failing to include a sell-through provision foamn air
furnaces will have a devastating economic effeth lom manufacturers and retailé?. It bears
emphasis that when EPA decided to regulate resadevod heaters for the first time under
Subpart AAA in 1988, EPA plainly deemed it necegsarallow manufacturers the chance “to
recoup their investment in their stock on hand” #rat is why it included a two-year sell-
through provision in those regulatioff8. EPA has not articulated why it made/makes semse t
provide sell-through relief for woodstoves and geditoves in 1988 (and again in the proposed
rule), while withholding such relief from manufatus of Subpart QQQQ appliances. EPA’s
only explanation is that, “[i]n the case of hydrohieaters, we believe that any delay of the
compliance deadline for sales would also resuihésale and long-term use of non-complying

3% Seeid. at 6,360.

39779 Fed. Reg. at 6,344.

398 5ee79 Fed. Reg. at 6,365.

399 SeePage Report (Attachment 7 to these commesipran.9l.
19 Seeid.
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units, with a potentially adverse [air] quality iag.”*%* But, the same was true in 1988, yet
EPA still included a sell-through provision in teeisting regulations. EPA has not adequately
explained its abrupt reversal in positiA.Given the likely crippling effect that the abseruf a
sell-through provision will have on warm air fureamanufacturers, distributors, and retailers,
EPA should include such a provision in the propaseel

Third, EPA should grandfather whatever limited univexbearm air furnace models is
listed by an accredited third party laboratorytte ©.93 Ib/MMBtu “passing grade” under CSA
B415.1-10 as of the date of promulgation of thalfrule. The quality assurance/control
components of the listing by an accredited thirdyplaboratory would continue to apply
throughout the grandfathering period. Additionafiyandfathered furnaces would have
permanent labels that include both the safetynlyséind the CSA B415.1-10 listing. The
grandfathering period would expire five years fribra date of listing. Moreover, as explained in
more detail in HPBA’s comments to EPA’s proposeddsiove standards and the
accompanying analysis by Mr. Pageé¢ suprd&art VI.C.2.b), there should be an indefinite sell-
through period for grandfathered models after tty@ration of grandfathered status. EPA
cannot justify the economic harm to manufacturgistributors, and retailers of stranding
inventory by touting incremental environmental Héadecause there are none. To be eligible
for grandfathering, manufacturers of listed furrea®uld simply notify EPA (by the effective
date of the final rule) that they intend to congrmanufacture and marketing such appliances
during the grandfathering period and provide theessary documentation to confirm the CSA
B415.1-10 listing. Such grandfathering relief wibtklp facilitate a smoother transition to
Subpart QQQQ regulation by, among other thingsyalting logjam issues at laboratories.

IX. COMMENTS ON LABELING AND CONSUMER SUPPORT PROV ISIONS

EPA has proposed various changes to the waysffieated appliances are labeled and
marketed to consumers, including changes to th@inegents for permanent labels and owner’s
manuals. In addition, EPA proposes to discontigeuse of temporary labels that are currently
required to be affixed as hangtags to affectediappts. EPA also has requested comments on
how to best assure that manufacturers, retailatspaline marketers of wood heaters only use
valid certification data and not make exaggeratanns. Finally, it has asked for comment on
whether to require CO monitors and has proposeddribasture meters be included with the sale
of any affected hearth appliance. HPBA’'s commentthese proposed changes and other
related issues appear below.

A. EPA SHouULD REVISE | TS PROPOSED PERMANENT L ABELING REQUIREMENTS.

EPA proposes to continue to require that eaclcetefacility have a permanent label, but it
proposes to change the requirements for permaabeailsl in various ways. The permanent label
must be affixed to each affected wood heater matwfad on or after the date that the

401|d.

402 5ee State Farm Mut. Auto. Ins. C463 U.S. at 49-5IFox Television Stations, In&56 U.S.
at 514-15.
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applicable standards come into eff8€t.As is the case in current Subpart AAA, permanent
labels are “reports” to EPA on the compliance statithe unit. Moreover, as part of that
Section 114 report, the placement of the permaiabet is deemed to constitute the
manufacturer’s representation that certificatiomaipliance for the model line was in effect,
that the manufacturer was conducting an appropaaddity assurance program, and that any
wood heater individually tested for emissions rhetapplicable emission limif§* Permanent
labels must meet certain requirements under theosex rule. For example, they must contain
certain prescribed language specific to the appliarategory and the standards that apply to the
model line in question, be affixed in a readilyibis or accessible location in such a manner that
it can be easily viewed before and after the appéas installed, be a certain size, be made of a
material expected to last the lifetime of a woodteg and be presented in such a way so as to
remain legible for that lifetimé&”®

Permanent labeling has been part of the regulg@ography of Subpart AAA for over 25
years, and HPBA has no objection to EPA continiimgse in the revised regulations as a
compliance tool. However, changes in some of ER#Adposed new requirements are
necessary.

1. EPA Must Delete Language Purporting To Require Homewners to Cease Using
Affected Wood Heaters After A Certain Time Period.

EPA proposes to prohibit the saleoperationof woodstoves certified to the proposed Step
1 standards after the effective date of its prop&tep 2/3 standards. That permanent label
would state: “U.S. ENVIRONMENTAL PROTECTION AGENCK®ertified to comply with
2015 particulate emission standards. Not apprémesale or operation after [5 YEARS AFTER
EFFECTIVE DATE OF FINAL RULE].”%®

Permanent labels serve the limited purpose of camating the compliance status of
affected appliances. As such, they do not estabksv requirements, but instead memorialize
requirements established elsewhere in the NSP&:e Siowhere in the proposal does EPA even
hint at proposing to establish cut-off dates far tise of affected appliances, we will give EPA
the benefit of the doubt and assume that the lagegiraquestion is a mistake that it will quickly
correct. Nothing in Section 111 would authorizs tladical step, and even assuming it did, EPA
couldn’t make the necessary showings to suppott it obvious that the economic impacts

403 See§ 60.536(a); § 60.5478(a). All citations to thed€mf Federal Regulations in these
comments refer to EPA’s changes to those regukithe proposed rule, 79 Fed. Reg. 6,330
(Feb. 3, 2014), unless otherwise specified.

404 Sees 60.536(a)(5).
405 See§ 60.536(a); § 60.5478(a).

0% § 60.536(b). EPA also has proposed similar lagekequirements governing the sale or
operation for models certified to the 1990 par@telemission standards. That proposal suffers
from a fatal flaw discussed elsewhere in our commdePA cannot attempt to change the
existing NSPS requirements in a proposed rulemakssgPart IV.F.5,supra
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would be catastrophic — no one would spend thowssahdollars to purchase an affected
appliance, knowing that it could only be used fdew years.

The permanent labeling requirements in current ScAA do, however, include language
communicating deadlines for the manufacture anel siaghffected appliances that are established
in the regulatiorf®” HPBA has no objection to continuing this practi€* course, the dates
specified must accurately reflect the regulatogurements in question. In that regard, HPBA
notes that it has made a number of proposals ftitiadal transitional relief, and the permanent
labeling requirements need to reflect the decisiRa makes in response to those propd$als.

2. Requiring the Permanent Label to Be Visible After hstallation Is Infeasible for
Some Appliance Types.

EPA should remove the requirement that the perntdabal must be affixed in a readily
visible or accessible location in such a manneritlean be viewed both befoasd after
installation?® Although HPBA agrees that that requirement magyEopriate for some
affected appliances, EPA should not require thagrananent label be placed on the front (or
otherwise visible part) of all types of affectepbgnces because this is infeasible for certain
appliances that are used in household living af@as, a certified fireplace insert installed in a
family room). Although EPA intends to require Wilg labels to document the use of complying
heaters that may be required by state and locas mmhd/or to determine the unit’s applicability
to any future change-out prografti8that information may be obtained in other wayshsas in
owner’s manuals and on manufacturer websites. waogly, EPA should allow for some
flexibility in the placement of the permanent Ighelquiring it only to be visible after installatio
“where feasible.”

B. HPBA SupPPORTSDISCONTINUING THE USE OF HANGTAGS.

EPA proposes to discontinue the current requirertetaffected appliances be affixed with
temporary labels, also known as hangtags, whemeaffior sale. EPA intended those hangtags
to enable prospective purchasers to compare th&seamns performance and efficiency of
different appliance models, and to help them maf@ned purchasing decisioffs. However,
EPA no longer believes that those temporary latdsecessary because it has developed an
education and outreach program that provides coesumith information to assist them in
selecting the cleanest appliances, among otheestsf}® Seehttp://www.epa.gov/compliance/
monitoring/programs/caa/woodheaters.html. ConsettyyeePA proposes to remove the

07 Seed0 C.F.R. § 60.536(b), (C).

%8 SeeParts 1V, VI.C.2, VII.C, and VIII.C to these comnisn
409 5ee§ 60.536(a)(3)(i).

*195ee79 Fed. Reg. at 6,340.

“115ee79 Fed. Reg. at 6,340-41.

*125ee idat 6,341.
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requirement for temporary labels on certified agmpties and has specifically requested comment
on that proposaf*

HPBA supports discontinuing the use of hangtagangthgs have been a minor headache for
retailers because of their tendency to become atgzhfrom the appliance on the sales floor.
This made it necessary to maintain supplies ofa@phents, in order to insure compliance with
the temporary label requirement. Moreover, expeeehas shown that instead of assisting
consumers in making informed purchases, hangtags obnfuse them.

We also believe that EPA is correct in concludimat thangtags have become obsolete with
the advent of the internet and its widespread useng consumers. Accordingly, discontinuing
the use of hangtags will not have any negative ahfoa the consumer, who will still be able to
compare and select the cleanest wood heaters basetbrmation available online and from
other source$"*

C. EPA CANNOT REGULATE M ARKETING |NFORMATION IN THE PROPOSEDRULE.

EPA has requested comments on how to best assimaémufacturers, retailers, and online
marketers of affected appliances make claims baskdon valid certification data and not make
exaggerated clainfé® EPA also seeks comment on language that it shreqglaire
manufacturers and retailers to provide to consutioenglp explain the relative benefits of high-
performing heaters versus low performing heat¥rs.

Although protecting the quality of information pided to consumers is a laudable goal, and
one that HPBA supports, it is one that falls uritierpurview of the Federal Trade Commission
Act, 15 U.S.C. § 4let seq.and various state statutes, not the provisiorteeClean Air Act
that govern this rulemaking. Nothing in Sectiorl bt elsewhere in Title | of the Clean Air Act
relevant to NSPS gives EPA the authority to regutaitprescribe the content of consumer
marketing materials.

413 Id

“14\While EPA has proposed to eliminate the tempohang tag labeling requirement, EPA has
solicited comment on whether it “should consideradeping a voluntary labeling program for
the cleanest of the clean.” 79 Fed. Reg. at 6,3Blich a program is unnecessary. As
recognized by EPA, continuing efforts to better@ta consumers, both through EPA’s
BurnWise program and outside of it, already pro\adgle means of ensuring that consumers
will have the information they need to make ingght purchasing decisions. Given the well-
documented precision issues associated with woatthemissions measurement, and
particularly the difficulty in distinguishing betwa similarly high-performing wood heaters,
adding another labeling program (even a voluntag) @top of permanent labeling and other
applicable requirements only reignites confusioith@ut providing much meaningful new
information.

1% See79 Fed. Reg. at 6,340, 6,341.
41814, at 6,341.
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We acknowledge EPA’s authority to use permanerdl$ato “report” pertinent compliance
related information to the agency under CAA Secfi®d**’ But EPA cannot regulate
marketing information provided to consumers withaatexplicit grant of statutory authority.
Where Congress has provided authority for EPA tdwe into this area, it has done so
explicitly. For example, CAA Section 207(c)(3)(@pvides that “the manufacturer shall
indicate by means of a label or tag permanentiyedfto such vehicle or engine that such
vehicle or engine is covered by a certificate affoomity issued for the purpose of assuring
achievement of emissions standardstl “shall contain such other information relating to
control of motor vehicle emissions as the Admisitsr shall prescribe by regulatiof® The
Energy Policy and Conservation Act, 42 U.S.C. 81629 seq. also requires that EPA calculate
average fuel economy for passenger automobileseandres provision of this information to
consumers. Manufacturers are required to attdedidaegarding the fuel economy of their
automobiles (along with the range of fuel econoorycbmparable automobiles) and dealers
must maintain the labefd® In the context of the current rulemaking, EPA claim no such
authority under Clean Air Act Section 111. Insteagthority to address these issues resides in
the existing array of Federal and State consunwegtion laws.

Therefore, because the provisions in Title | of @lean Air Act relevant to this rulemaking
do not specifically grant EPA the power to regulai@keting materials for affected appliances,
the existing array of consumer protection laws shapply to any consumer information and
marketing of appliances otherwise affected by ttoppsed rule.

D. EPA SHouLD NOT REQUIRE REVISION OF L ABELING AND M ARKETING | NFORMATION
BASED ON EMISSIONS TESTING DURING EMISSIONS AUDITS.

The proposed rule provides for a revised emissimmiit testing prograrff® HPBA has
commented extensively on those proposed chaliyjeg8ne element of the proposal not
addressed earlier was the proposal to revise laelsnarketing information based on data
generated in audit testing.

There should be no need for manufacturers to réaisding and marketing information (or
for EPA to change certification scores) if auddtieg shows that a model line is compliant. The
audit testing results could be higher or lower ttiaresults from earlier certification testingt bu
in either case the data only illuminate what igadty known — the range of uncertainty
(imprecision) associated with the test method.

*17Sees 60.536(a); § 60.5478(a).

41842 U.S.C. § 7541(c)(3)(C)See alscClean Air Act Section 611 (directing the Administna
to promulgate regulations to implement labelingursgments).

41949 U.S.C. 88§ 32904, 32908.
*205ee§ 60.533(n).
421 seePart IV.E.
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Even assuming that such revision was necessarpyrtpesal fails to provide standards for
revisions, and fails to address other key impleru@n issues. For example, does the average of
all test series (themselves weighted averagesjyai@ntHHow much time is allowed for such
revision, both for EPA to make changes and fomtla@ufacturer to revise labels and marketing
material? What happens to affected appliancesatieadlready in the stream of commerce?

E. EPAMUST CONTINUE TO RELY ON OWNER'SMANUALS TO GUIDE CONSUMERS ON
PROPER INSTALLATION PRACTICES AND OPERATING PROCEDURES, BUT SHOULD CHANGE
CERTAIN REQUIREMENTS.

The proposed rule retains the existing Subpart A&duirements obligating manufacturers
to provide consumers with an owner’s manual coirigispecific operating instructions, and
requiring owners or operators to operate cover@tiaes in accordance with the owner’s
manual, so as to ensure safe and appropriate homeease’* For twenty-five years, EPA has
required manufacturers to address these subjeats aavner's manual accompanying the sale of
regulated appliancé$® HPBA supports the continued use of owner's mantainform
consumers about proper installation, operation,raashtenance of certified appliances.

EPA has proposed a few changes to the existing swmanual provisions. In the proposed
rule, EPA continues to require that consumers ¥olbooper operation practices as outlined in
the owner’'s manual, but has proposed making ir ¢hest, to operate the appliance in accordance
with the owner’s manual, only certain fuel typesyrba used. The manual will include a list of
prohibited fuel types that create poor or hazardmusbustion conditions and include
requirements specific to pellet-fueled appliantésThe proposed rule also requires that, not
only must a person not operate an affected ap@iana manner inconsistent with the owner’s
manual, but the owner’s manual should also clegpcify that operating the appliance in a
manner inconsistent with the owner’s manual wouddate the appliance warrant§® Finally,
EPA would require manufacturers to post currentlastbric owner’s manual on the
manufacturer's website, and provide them upon retioeEPA® HPBA does not take issue
with these new requirements. HPBA believes theséhprovisions offer an effective means of
ensuring that consumers have the information tleegno safely operate and maintain their
appliance$?’

422 5ee 79 Fed. Reg. at 6,340-4ée also idat 6,344 (proposing like requirements under
Subpart QQQQ).

4235ee53 Fed. Reg. at 5,864ee als@ 60.536(k) of the current NSPS.
424 See79 Fed. Reg. at 6,341.

%8 60.532(g); § 60.5474(g).

426 8 60.533(b)(9)(iii); § 60.536(f)(1); § 60.5478(F)(

42T EPA also has requested comment on ways to impheveelivery of information in the
owner’s manual and whether different informatiorghtibe useful to the consumer or the
regulatory authority, but HPBA believes that thegmsed owner’s manual provisions are
(Continued...)
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For the same reasons HPBA supports EPA’s proposedrts manual requirements, HPBA
cannot support the promulgation of additional, thhmsn practices” or other generally applicable
operating requirements (for example, chimney heaglat draft specifications, moisture content
limits, or visible emission limits}?® First, such specific work practice requirememesreot
authorized under Section 111, in light of EPA’suesce of numeric performance standards
applicable to all appliances covered under thismaking*?® Second, the federal enforceability
of manufacturers’ appliance-specific installatiow aperation instructions is really the best and
only way of ensuring proper use, taking into acc¢onevitable appliance-specific variation in
product design and operating issues. There i®ne Size fits all” approach here. By broadly
regulating the types of information that must bauded within manufacturer owner’'s manuals,
and leaving it to manufacturers to “fine tune” alkdtion, operating, and maintenance
instructions to fit the unique requirements of paifar models as EPA has done under the
current Subpart AAA and has continued to do in pingposal, EPA more than adequately
assures that consumers will have the informatiey tieed to operate covered appliances in a
way consistent with promulgated emissions standards

F. EPA SHouLD NOT REQUIRE THE PROVISION OR SALE OF ANCILLARY PRODUCTS, SUCH
ASCARBON MONOXIDE (“CO”") MONITORS OR MOISTURE METERS, IN THIS
RULEMAKING .

EPA has requested comment on whether it “shouldire O monitors to help ensure
proper operation of the heater and to reduce haalthsafety concerns for appliances that are
installed in occupied area$® Such a requirement is unnecessary from eithairajuality or
safety standpoint. CO monitors are often requinedier building safety codes, independent of
wood heater us&' And where building codes do require them, suguirements are generally
motivated by concerns about gas-burning appliame@ssolid fuel-fired heaters. This approach
makes perfect sense as a safety and practicalrmakiereas malfunctioning gas appliances can
silently produce CO without any visible or othagrsal, any CO spillage from a solid fuel heater
will also include smoke, which would be visibleliving spaces and also would trigger smoke
detectors that are almost universally requireckgidential buildings. Therefore, requiring a CO
monitor to be provided in conjunction with the safeny solid fuel heater results in an
unnecessary expense for manufacturers and consaiiiers

comprehensive and sufficient to convey the reqgiisifiormation to consumers to allow them to
operate affected appliances properly and efficyentl

428 5ee79 Fed. Reg. at 6,341, 6,364.
12935ee42 U.S.C. § 7411(h)(1), (4).
43979 Fed Reg. at 6,363.

431 O alarms, which are regulated by the U.S. Constir@uct Safety Commission, are
required in all new residential construction unier International Code Council’'s 2012
International Residential Code, which has been tdbpy many states, including California and
Washington.See, e.glRC 2012 Sections R315.1, R315.2, R.315.3, R315.4.
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EPA has also proposed “to require commercial ow(direct distribution manufacturers and
retailers) to provide a moisture meter with the dbeater at the time of sal&? EPA has more
than adequate means at its disposal to ensureséhefulry wood without having to burden
manufacturers or others with providing a moistueten a tool of limited assistance to the
average consumer.

Consumer-grade moisture meters have very shobegengths, rendering them capable of
only measuring surface moisture, which is an inadég|basis for characterizing the moisture
content of the piece of firewood being evaluatidlight of this limitation, all they can really do
is deal with extreme cases g, very wet wood), which can be avoided if good pasing and
wood stewardship practices are adhered to. Egistimsumer education programs (such as
EPA’s BurnWise website), coupled with sound owneranual instructions, together are more
than capable of providing needed guidance to coession buying seasoned wood and storing it
properly. Under these circumstances, the additiomsts associated with requiring a moisture
meter simply are not warranted.

X. COMMENTS ON OTHER ISSUES

In the proposal preamble, EPA expressly askeddomaent on a great many issues. Many
of these comment requests are addressed in theremdtions of HPBA’'s comments. This
section addresses additional requests that argenatane to the topics addressed in other
sections.

A. EFFICIENCY AND CARBON MONOXIDE (*CQO”) STANDARDS

EPA has solicited comment on whether it shouldbdista efficiency and/or CO standards for
hearth appliances subject to this rulemaKiigHPBA agrees with EPA’s determination that the
promulgation of efficiency or carbon monoxide starts would be inappropriate at this time,
and further supports EPA’s proposal to requirdrigsand reporting of efficiency and CO test
data instead® As addressed in prior HPBA submissions thatratée rulemaking dockét®

*32|d. at 6,364. EPA also requests comments on retatdifional operational requirements,

“such as the moisture content of the woo8€&e id As discussed elsewhere in these comments,
such operational and work practice requirementsmar@uthorized by Section 111 where, as
here, EPA is promulgating specific numeric perfongelimits for the appliances at issugee

42 U.S.C. § 7411(h)(4).

33 3eee.g, 79 Fed. Reg. at 6,340.
4 5eeid

33 gee €.g, PROPOSEDREVISIONS TO THENSPSFORRESIDENTIAL WOOD HEATERS— INDUSTRY
PERSPECTIVE(SLIDES) (Oct. 11, 2012) [EPA-HQ-OAR-2009-0734-0270]Stitle 44 (“EPA

found 25 years ago that separate standards for €® not needed” as “PM controls that require
improvements in combustion efficiency would als@rove CO.”);id. at Slide 45 (EPA
technological feasibility and cost effectivenesalgses daot address and therefore cannot
support standards for efficiency)pES FROM MEETING WITHHPBA & USEPAAT RTP,NC

(Oct. 30, 2012) [EPA-HQ-OAR-2009-0734-0127], at@\erall efficiency, unlike combustion
(Continued...)
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there is neither any need for nor data to supperestablishment of such standards at this time.
CO emissions are adequately addressed through Eirépesed PM standards, and existing,
limited efficiency data does not support the essaihent of efficiency standard® Under

EPA'’s proposed approach, consumers will have adoesf§iciency data through EPA’s
compliance monitoring website, or this informatimay be made available on EPA’s BurnWise
website®®” Such reporting and disclosure of this informagmpropriately serves the goal of
facilitating informed purchasing decisions, andéosg continued technological advancement.

B. SMALL BUSINESSREGULATORY ENFORCEMENT FAIRNESS ACT (“SBREFA”™) PANEL
REPORT

As discussed in the preamble, EPA convened a $ualhess Advocacy Review (“SBAR”)
Panel under the Small Business Regulatory Enforoefearness Act (“SBREFA”) “to obtain
advice and recommendations of representativeseaérttall entities that potentially would be
subject to the rule’s requirement§® The Panel was convened on August 4, 2010, ardlipea
its final report in August 201%°

As an initial matter, we remind EPA that the SBA&El was badly fragmented, with two
members (the SBA and OMB panelists) voicing coneeiften separate and different from those
of the EPA panelist?® This divide underscores the importance of thedssat stake, and the
many aspects of this rulemaking demanding the Agierserious attention.

efficiency, is not a surrogate for CO emissionggoot correlate to particulate emissions, and is
not necessarily precisely measured — an furthermcteding overall efficiency in standard

would eliminate ~ 1/3 of models that currently m&é&t g/hr standard. . . . Overall efficiency . . .
should not be added to the standard, but rathezlynéisclosed to the consumer . . ., which will
allow marketplace pressure to drive efficiency ioy@ment and thereby achieve efficiency goals
in a few years without the need for enforcement.”)

43¢ See generallye.g, Robert W. Ferguson,MEVALUATION OF OVERALL EFFICIENCY FOREPA
CERTIFIED NON-CATALYTIC WOODHEATERS (July 21, 2011) [EPA-HQ-OAR-2009-0734-0318].

43179 Fed. Reg. at 6,341, 6,363.
43879 Fed. Reg. at 6,369.

439 SeeFINAL REPORT OF THESMALL BUSINESSADVOCACY REVIEW PANEL ON EPA’S PLANNED
PROPOSEDRULE: REVISED STANDARDS OFPERFORMANCE FORNEW RESIDENTIAL WOOD
HEATERS(Aug. 3, 2011) [EPA-HQ-OAR-2009-0734-0335] (“SBARviel Final Report”).

“O5ee idat,e.g, 42 (“SBA and OMB believe . . that they cannatclade that a nationwide
NSPS limit on many categories would be the preteagproach.”), 43 (“EPA believes that the
absence of complete information at this time showtdpreclude consideration of regulatory
options that may turn out to be viable.”), 44 (SBAd OMB suggest considering regional or
state action in lieu of NSPS, or voluntary prograt&$A does not agree”), 44 (SBA and OMB
recommend not moving forward with standards for atous categories, while “EPA does not
agree with the scope of this recommendation”),3BAX and OMB urge further review if the
proposed rule includes categories other than weadehns; “EPA does not agree”).
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With respect to the report’s findings, HPBA agregth many of the concerns raised by
members of the SBAR Panel and is troubled by ERailgre to meaningfully address them. For
example, the SBA and OMB panelists were conceratit was unclear whether adoption of a
more stringent standard for new sources would sherxadoption of new, cleaner burning
heaters, potentially delaying improvements in ailiyy.”*** The Panel as a whole specifically
called for EPA to “consider reviewing . . . thermtand inter-lab precision, and the importance
of this variability in determining emission stands**?and the EPA panelist recommended that
the Agency consider “using the ASTM emission teetpdure [then] being developed for
[hydronic heaters with] heat storage options, gs@wiate.*** The full Panel further
recognized the need for “flexibilities that will stodirectly minimize the small business
burdens” in achieving compliance with the rffté.Yet the proposed rule and preamble barely
acknowledge the change-out implications of EPA&ppsed standards (much less consider them
in the course of standard-settirfg)fail to adequately account for well-known measuzam
uncertainty**®ignore or inappropriately “Christmas Tree” relevaaluntary consensus test
methods!*’ and overlook much-needed transitional supportfanufacturers of products other
than woodstoves currently regulated under Subpas.A*

Not only has EPA failed to adequately address nuditigese issues, but EPA’s current
proposed rule — a proposal materially differentrfrine one considered by the SBAR Panel
roughly three years earlier — further aggravatesynad the concerns originally identified, and
adds to them in ways the Panel has not been atfad®pportunity to consider. In 2011, EPA’s
anticipated NSPS differed vastly from what has m&en proposed, and, in particular,

4179 Fed. Reg. at 6,378ee als®SBAR Panel Final Reporsupran.439, at 40-41, 43.
442 SBAR Panel Final Reporsppran.439, at 45.
*31d. at 46.

44479 Fed. Reg. at 6,370; SBAR Panel Final Repoiran.439, at 42see also idat43
(recommending further consideration of “exemptigigse-in, voluntary programs,
credits/averaging at the manufacturer or regiogall and other approaches prior to proposing
any emissions standards”).

4% See79 Fed. Reg. at 6,338 (“The EPA continues to erameistate, local, tribal, and consumer
efforts to changeout (replace) older heaters watlar, cleaner, more efficient heaters, but that is
not part of this federal rulemaking.yee alsd&ection VI(B)(3),supra(discussing important
change-out implications of the proposed rule’s vatode emission standards, and need for their
consideration in establishing wood heater emiskinits).

448 seeSection VI(B)(1)supra(discussing precision issues in measuring woo@semrissions,
and implications with respect to EPA’s standardusg}.

47 seeSection V(C)(2)(b), (c)supra(discussing importance of NTTAA compliance, and
deviations from accepted consensus methods, imgulSTM’s E2618-13 Annexes for full and
partial thermal storage models).

48 SeePart IV.F.1supra(discussing needed transitional provisions focategories of
appliances).
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contemplated significantly less stringent emisdinits for all categories subject to EPA’s
rulemaking®*® For example, as far as the SBAR Panel knew, ERAaonsidering options that
could lower catalytic woodstove emissions limitaslow as 2.0 g/Hr° The Panel was never
apprised of the possibility that EPA would elimimdite technology-based subcategorization
scheme in Subpart AAA, and was not apprised ofthdéu tightened standard, such as the 1.3
g/hr Step 2 limit proposed for all woodstoves. &ivhat the Panel was already concerned with
ensuring that the NSPS not slow change-out of tifieerstoves and adequately consider test
method precision issues, we can only assume te&®dhel would be even more troubled by
EPA'’s proposed, more stringent Step 2 limits.

EPA'’s proposed rule reflects a profound shift ia kgency’s thinking from the proposal
considered by the Panel, including major changeisarstringency of the emissions standards
proposed and how compliance would be measuredsoRlyamatically altering the basic
outlines of its proposal — without any additionah@l input — the proposed rule effectively
makes a mockery of SBREFA review. If SBREFA i©éave any meaning at all, there must be
some basic confidence among participants in thegsothat the rulemaking they have been
convened to consider is indeed the rulemaking gemey is considering’* And where the
agency changes its mind as to basic elements girtposal affecting a rulemaking’s small
business impact, participants in the process shoaNe the opportunity to provide renewed
input. Indeed, the OMB and SBA Panelists themselwrged the opportunity for additional
review if EPA were to further consider regulatidnnmod heater categories in addition to
woodstoves, but were denied such opportufifty.

*“93eee.g, U.S. EPA, “2/15/11 DRAFT — Draft Options Beingr@idered for Revision of
Residential Wood Heaters NSPS” (“Feb. 2011 EPA Dog@tions Document”),
http://www.epa.gov/burnwise/pdfs/20110215NSPSDraft@hsTable.pdf.

450 SBAR Panel Final Reporsppran.439, at 9. There are likewise major discrepesibietween
how EPA planned on regulating other wood heatexgmates and what EPA has now proposed.
Originally, EPA was considering a limit for outddoydronic heaters and forced air furnaces as
low as 0.15 Ib/MMBtu heat output — a limit morerthdouble EPA’s now-proposed Step 2/3
limit for both categories (0.06 Ib/MMBtu heat outpuld. at 10;see alsd~eb. 2011 EPA Draft
Options Documensupran.449, at 1.

®lgeee.g, 5 U.S.C. § 609(b)(5) (referencing 5 U.S.C. § 80F¢)). This provision requires
small business panels to report on issues includangexample, “small entities to which the
proposed rule will apply,” “projected reportingcogdkeeping and other compliance
requirements of the proposed rule,” potential aléive “compliance or reporting requirements
or timetables,” and “clarification, consolidatiaor, simplification of compliance and reporting
requirements.”See id To report meaningfully on these and other isstesinformation
provided to small business panels must reflectulemaking the agency actually intends to
promulgate.

45279 Fed. Reg. at 6,371 (“Two Panel members recordatethat if the EPA decides to later
pursue regulation of categories other than cedtif@od heaters, the EPA should convene
another Panel to address those subcategories @ppinepriate time.”)see als’SBAR Panel
(Continued...)
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The flaws in the SBREFA process ultimately undems¢be need for EPA to reconsider
various aspects of the proposed rule. Ideally, BP&ld reconvene the SBAR Panel to provide
for further small business review in light of thamy components of the proposal that the Panel
was unable to consider in its earlier review. iy avent, EPA must take to heart the significant

concerns raised by the SBAR Panel, many of whidhéun support HPBA’s own substantive
comments on this rulemaking.

Final Reportsupran.439, at 42 (EPA “did not adequately inform tBenjall Entity
Representatives] about the other categories” afladign aside from certified wood heaters.).
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ATTACHMENTS TO HPBA COMMENTS

Attachment Title

1 Robert W. Ferguson MALUATION OF EPA’'SNEwWWOODHEATERNSPS
CoMPLIANCE DETERMINATION CONCEPT(May 1,2014)

NERA Economic Consulting, @& T-EFFECTIVENESSANALYSIS OF

2 ALTERNATIVE WOODSTOVENEW SOURCEPERFORMANCESTANDARDS (May
2014)

NERA Economic Consulting, @& T-EFFECTIVENESSANALYSIS OF

3 ALTERNATIVE HYDRONIC HEATER NEW SOURCEPERFORMANCESTANDARDS
(May 2014)

4 Robert W. Ferguson,daiD-FUEL BURNING WARM AIR FURNACE
TECHNOLOGY TRANSFER(Apr. 24, 2014)

5 Myren Consulting, Inc., “Comparison of Myren Coriswd, Inc. EPA Test
Report Weighted Averages with EPA Certification Wed” (Apr. 1, 2014)
OMNI-Test Laboratories, Inc., “Comparison of OMN&&t Laboratories, Inc.

6 EPA Test Report Weighted Averages with EPA Ceditfun Values” (Apr.
21, 2014)

/ Charles Page, JumpStart Marketing, HFBZTAILER SURVEY RESULTS—
INVENTORY AND RETAIL SELL-THROUGHTRENDS(May 1, 2014)

8 Rick Curkeet, “ASTM Standards Development” (uedit
Rick Curkeet, PE, “Response to Puget Sound CleaAdency ‘Preliminary

9 Review of Analysis of NSPS Test Method Variabili§urkeet, 2010)’ (Dr.
Phil Swartzendruber, 2012)” (undated)

James E. Houck, Ph.D., “Review of the Puget SouedrCAir Agency

10 December 5, 2012 letter to Mr. Stephan D. Paghefdffice of Air Quality
Planning and Standards U.S. Environmental Prote&gency” (Apr. 3, 2013
NERA Economic Consulting, #sESSMENT OFEEPAECONOMIC ANALYSES FOR

11 PROPOSEDWOOD HEATER NEW SOURCEPERFORMANCESTANDARDS (May
2014)

RTP Environmental Assocs., Inc., “Review of NYSDM®Gdeling Study for

12 NESCAUM Model Rule and NAAQS Compliance EvaluatfonEPA
Voluntary Phase 1 Compliance Outdoor Hydronic H&g#sug. 21, 2007)

13 Tech Environmental, Air Quality Dispersion Madel of the E-Classic 2300
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Attachment Title

Outdoor Wood Hydronic Heater (July 2012)

Memorandum from Dr. Rick Reiss, Exponent, to Ali@agnoli, Hearth, Patio
14 & Barbecue Association, Review of NESCAUM wood smokonitoring
proposal (Dec. 3, 2009)

Dirigo Laboratories, Inc., MDEL KB125EPA QUALIFICATION TESTING

15 PROJECT# 024-HH-1-REVISION2 PREPARED FORHARDY MANUFACTURING
(undated)
16 Hardy Manufacturing, RRTIAL THERMAL STORAGEHYDRONIC HEATER

TESTING SUMMARY (AVAILABLE DATA As OF11/1/12)

Central Boiler, Comparison of EN303-5 & EPA Meth2ilWHH Results

17 From a WHH Tested to both Methods (Apr. 22, 2014)

18 Woodmaster, ESTRUNS USING AN ASTM DRAFT PROTOCOL(ASTM E2618-
13ANNEX A-2) (May 2010-Apr. 2012)

19 Maine Air Dispersion Modeling — Summary for OWB I$S®RIME Modeling,
Round 2 (May 30, 2007)

20 ISC PRIME OWB Results, 3 Newest Scenarios (&,2007)
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